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Economy 


Cost of Living 


UP. One of the anomalies of this “recession” is the advancing 
Consumer Price Index. This advanced 0.8 index points between 
February and March to an all-time high of 123.3. The advance 
was principally the result of higher food prices. 

Here is another quirk. Last year, consumers bought 20 per 
cent more food than they did in 1954. Total purchases of food last 
vear, according to the National Industrial Conference Board, 
was $48 billion. About two fifths of the increased expenditure 
for food is accounted for by a larger population and higher 
prices. Over one third of all food purchased is sold by the 
supermarket, and the number of small grocery stores is dwindling. 

For one million workers under escalator clause contracts, 
this rise in the index means a pay increase ranging from 2 to 
4 cents an hour. This is better than a tax cut. Almost 750,000 
railroad workers will get increases of 4 cents an hour; 150,000 
in the electrical manufacturing industry will receive a 1.5 per 
cent raise in basic rates; and workers in the metal-working, 
chemical and local transit groups will receive raises of from 
2 to 3 cents an hour. 


INDEX, 1947-49=100 
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Industrial DOWN. The decline of the index of industrial production, 
which began about a year ago, dropped another two points in 
Production March. This index fell to 128 (1947-1949=100). This is 17 points 
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lower than a year earlier. The March decline in the durable 
goods industry was at a slower rate than in recent months. 
Output of durable goods continued downward, and minerals 
production showed a substantial drop. Steel ingot production 
decreased further during March, and by early April reached a 
level of 80 per cent of the 1947-1949 average. Production of 
nonferrous metals and construction materials continued to de- 
cline. Activity in the aircraft industry was maintained. The 
output of household durable goods changed little but is at a 
reduced level. Auto assemblies decreased in March, and by 
early April they were curtailed somewhat further. 
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Construction DOWN. The seasonally adjusted rate of private expenditures 
for new construction declined during March, while public ex- 
penditures increased; but, actually, ‘the total expenditure for 
new construction is about $2 billion greater than that of the 
first nine months of last year, In other words, the decline is 
only a decline from the high registered last October. 

The dollar value of new construction put in place rose, 
bringing the first quarter total to $9.7 billion, a little above 
the total for the first quarter of 1957. 


Billion Doltors BILLION DOLLARS 


NEW CONSTRUCTION ACTIVITY | PERSONAL INCOME 
\seasonally adjusted) 350 (Seasonally odjcsted, ot annual rates) 


Tote/ 

| 

Fotal 

Private Res:dentra/ | 

(nontarm Woge and Salary 


\ Oisbursements 


| 
| 
| 
1957 9 1957 1958 


' 


1956 


Personal DOWN. Personal income in March dropped slightly below 

income the February figure. There was a drop ot $1.2 billion in wage 
and salary disbursements to $241 billion. The decrease was 
partially offset by increases in farm income. The March total 
of personal income is $341.4 billion (seasonally adjusted annual 
rate). 


Consumer DOWN. Total consumer credit outstanding declined almost 
Credit $1 billion in February. A sharp drop was registered in install- 
; ment credit extended, which was again during this last month 
exceeded by the installment credit repaid. While there was a 
drop in installment credit outstanding in automobile paper, in 
other consumer paper, and in repair and modernization loans, 

personal loans increased. 


Capital DOWN. Whereas last year businessmen spent a record $37 
E enditures billion on new plant and equipment, they will not spend that 
xp much in 1958 According to a survey conducted by the SE( 
and the Department of Commerce, about $32 billion will be 

spent in 1958 on new plant and equipment. The survey indi- 

cates that the decline in expenditures, which began in the 

fourth quarter of 1957, will continue into the second half of 

1958. This decline marks the end of the boom in capital in- 

vestment which brought about a rise of almost 40 per cent 

in plant and equipment expenditures from the $27 billion 

expenditure in 1954. The 1955-1957 advance took place over 

a broad industrial front with most industries spending at a 

record rate. The exception to the decline is public utilities. 

A 4 per cent rise in expenditures in public utilities reflects the 

continued expansion pianned by the electric power industry. 
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Manufacturing UP. Average weekly earnings in manufacturing rose slightly 
in March above the February figure, although the March figure 

Wages and of $80.85 is $1.36 below the year-ago level. Hourly earnings 

Hours have remained constant at $2.10 for some months. The average 
workweek in manufacturing was 38.5 hours in March, and this 
was a bit longer than the average workweek of February, which 
probably accounts for the slight rise in March of average weekly 
earnings. 


Dollars Hours Index, 1947-49100 
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Labor UNCHANGED. Perhaps unemployment has been checked. 
There were 5.2 million persons unemployed in March, which 
Force was substantially the same number unemployed in February. 


Total civilian employment stands at 62,311,000, a slight increase 
over January and February of this year. 

Layoffs dropped from the unusually high rate of 38 per 
1,000 in January to 27 per 1,000 in February, and the quit rate 
dropped from 8 to 6 per 1,000 in February. Total separations 
at 37 per 1,000 exceeded total hirings by 16 per 1,000 during 
the month of February. 

A number of bills have been introduced in Congress to 
expand the benefits payable to the unemployed. These bills 
provide for some sort of federal aid to state programs so that 
those who have exhausted their benefits may expect additional 
payments. States are now paying $15 million per working day 
to unemployed workers. At the end of the first week in April, 
$1 billion had been paid out, representing an annual rate of $4 
billion. According to Unemployment Benefit Advisor, Inc., to- 
day’s state reserves could continue to pay benefits at current 
levels for more than three years without increasing present 
taxes. According to the National Industrial Conference Board, 
eight states had sufficient reserves to meet, for ten years, their 
1953-1957 average annual unemployment benefit cost rate. 
There are six states whose reserves amount to less than three 
times their average annual cost rates. The nation-wide reserve 
ratio at the end of 1957 was 5.4 times the average annual cost 
of 1953-1957. 


Strikes DOWN. There were fewer strikes in February than in any 
February in the last 22 years. There were only 150 new work 
stoppages begun in February and they involved approximately 
45,000 workers. 
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Labor Relations 


Decisions of Courts and 
Administrative Agencies 


A union was enjoined from striking to force an employer to 
include in a contract the union’s laws which were to govern sub- 
jects not covered by the contract’s terms.—An NLRB regional 
director brought an action to enjoin a union from striking over 
contract demands pending NLRB disposition of charges that the 
strike was an unfair labor practice. The union sought to have 
included in the contract the provision that the union's general 
laws “not in conflict with law, shall govern relations between the 
parties on those subjects concerning which no provision is made 
in this contract.” The employer contended that a number of the 
union's laws were illegal. The union conceded that its laws were 
not in all respects in accordance with federal law, but argued 
that the phrase “not in conflict with law” meant that nothing 
illegal was to be regarded as incorporated. 


The court did not determine whether the above phrase was 
sufficient as a matter of strict contract law. However, it did hold 
that a collective bargaining agreement should be compatible with 
the Taft-Hartley Act on its face and not as the result of some 
subsequent construction. Since there was reasonable cause to 
believe that (1) the strike constituted an unlawful attempt to 
impose illegal union-security provisions and (2) the employer 
was irreparably injured thereby, the strike was enjoined.—<A/pert 
v. International Typographical Union, 34 Cases 71,406. 


A union could collect dues from an employee even though 
she had resigned from union membership during the “escape 
period” provided by the union contract..-An employee satisfied 
the notice requirements of an “escape” provision in a maintenance- 
of-membership clause of a union contract when she resigned from 
union membership. The Wisconsin Supreme Court (in an action 
brought by the union to collect dues) noted that an employee has 
a right under the NLRA to withdraw from a union at any time. 
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However, it held that the employee was still liable for payment 
of dues to the union since she could not, under the union’s con- 
stitution, resign from membership until the end of the union’s 
fiscal period (which was some nine months later). 


The court declared that a union's constitution is a binding 
contract between the union and any person acquiring member- 
ship in the union, and neither the NLRA provisions nor those of 
a collective bargaining agreement supersede an intraunion mem- 
bership contract in so far as a member’s liability for the payment 
of dues is concerned. A further provision in the constitution 
requiring suspension from membership of any members who 
became two months delinquent in paying dues did not relieve the 
employee of the liability to pay dues.—Automobile Workers, Local 
261 Schulze, 34 Lapor Cases 71,435. 


Employers can obtain elections in order to test the status of 
noncomplying unions.—Since Herman Lowenstein, Inc., 75 NLRB 
377, the Board has dismissed employers’ petitions for elections 
involving unions not in compliance with the report and affidavit 
provisions of the Taft-Hartley Act. In that case the Board con- 
strued the law as barring the employers’ petitions because, 
although the employers’ petitions set in motion the Board’s 
machinery, the noncomplying union which actually raised the 
question of representation by its claim for recognition would, in 
the event of a victory in an election, be the beneficiary of certain 
advantages which Congress did not intend. The basic Congres- 
sional policy, of course, is to deny the Board's processes to non- 
complying unions. 

The Board has now reversed its position in the Lowenstein 
case. It stated on April 11 that the majority status of noncomply- 
ing unions will be tested in such elections but that there will be 
no certification of any noncomplying union.—Retail Associates, 
Tnc., 5 CCH Lasor Law Reports (4th Ed.), § 55,305. 


An NLRB election was not set aside by a battle of legal 
opinions regarding a possible wage increase.—An employer had 
agreed to a wage increase in prior negotiations with the incumbent 
union, but the increase had been postponed until after the elec- 
tion. The rival union circulated the opinion of its lawyer that 
the wage increase would be effective no matter which union won 
the election. Subsequently, the employer posted a circular on its 
bulletin board to the effect that a wage increase would become 
effective only if the incumbent union won the election. 


The NLRB held that the employer’s action did not interfere 
with the election. The rival union, by circulating its counsel’s 
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opinion, had raised a legal issue. Under the “free speech” provi- 
sion of the NLRA, the employer had a right to publicize the 
opinion of its lawyer on that issue. Since the employer’s circular 
merely contradicted the legal opinion circulated by the rival 
union, the election was not set aside.—Dartmouth Finishing Cor- 
poration, 5 CCH Lapor Law Reports (4th Ed.), § 55,278. 


An international union could not cause the withdrawal of a 
local union’s election petition by placing the local in trusteeship 
and replacing its officers.—A local union decided to seek NLRB 
certification and filed a representation petition. The union had 
a five-year contract with the employer at the time that it filed the 
petition. The international union wanted to avoid an election 
because it would eliminate the existing contract as a bar to cer- 
tification of some other union. Shortly after the petition was 
filed, the international placed the local under a trusteeship and 
suspended the local’s elected officers. New officers were appointed, 
and the trustee attempted to withdraw the petition. 


The Board refused to pass on the legality of the trusteeship, 
but held that the intent of the NLRA would best be etfectuated 
by denying withdrawal of the petition. Board Members Rodgers 
and Fanning dissented on the ground that the international had 
legal authority, through the trustee, to withdraw the petition.— 
Jefferson City Cabinet Company, 5 CCH Lasor Law Reports 
(4th Ed.), 55,301. 


Picketing by one employee and one dischargee is not a pro- 
tected, concerted activity under the NLRA.— After a worker was 
lawfully fired for “lying down on the job,” another employee 
attempted to start a protest strike. He began to picket but was 
joined only by the discharged worker. No other employees would 
join in the picketing. The Board held that the discharged worker 
was an “employee” and that there was concerted activity between 
him and the other employee. Thus, the Board found that the 
picketing employee was entitled to reinstatement. 


The Fifth Circuit disagreed with the Board, holding that an 
employee who has been rightfully terminated from his employ- 
ment for a cause which is entirely unrelated to any activity pro- 
tected by the NLRA does not continue to be an “employee” 
within the act’s meaning. The definition of the term “employee” 
to include “any member of the working class,” as used by the 
Board in its proceedings, was held to be too broad. There was 
no concerted activity involved in the present case since at least 
two employees must be involved before an activity is considered 
“concerted.” Thus, the discharge of both employees was lawful. 
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—NLRB v. Texas Natural Gasoline Corporation, 34 Lapor Cases 
{ 71,380. 


An employer's contract negotiations with the incumbent 
union were improper while a representation election was pending. 
—A machinists union, which had lost an election to an inde- 
pendent workers union, objected on the basis that the employer 
had made promises of benefits to its employees and to the incum- 
bent union in order to defeat the machinists union. The evidence 
showed that while the election was pending, the employer and 
the independent continued negotiations on a new contract. The 
independent notified the employees of the employer's proposed 
terms. On the morning of the election the employer permitted 
the independent union to inform certain aggrieved parties of con- 
cessions, which were then related to ten or 12 employees prior to 
the election. The NLRB found that the employer's concessions 
constituted interference with the employees’ freedom of choice 
and that the employer had also favored the incumbent over its 
rival in matters of electioneering. 


The incumbent union and the employer relied on Gibson 
Company, 110 NLRB 660, in which the Board had previously 
held that it was not an unfair labor practice for an employer to 
continue to bargain with an incumbent union during the pendency 
of a representation election. In the instant case the Board ques- 
tioned the validity of the Gibson decision and declined to apply 
the rule of that case—Kiekhaefer Corporation, 5 CCH Lasor Law 
Reports (4th Ed.), § 55,248. 


to be non-discriminatory on its face, only 
if the agreement explicitly provided that: 
“(1) Selection of applicants for referral 
to jobs shall be on a non-discriminatory 
basis and shall not be based on, or in any 
way affected by, union membership, by- 


NLRB Adopts New Rules 
for Regulating Union Hiring Halls 


The National Labor Relations Board re- 
cently formulated its first comprehensive 
statement of the conditions under which a 


union may legally engage in operating a 
hiring hall. 

Outlining these conditions, the Board de- 
clared as follows: 

“The basis for a union’s referral of one 
individual and refusal to refer another may 
be any selective standard or criterion which 
an employer could lawfully utilize in select- 
ing from among job seekers. 

“We believe, however, that the inherent 
and unlawful encouragement of union mem- 
bership that stems from unfettered union 
control over the hiring process would be 
negated, and we would find an agreement 


laws, rules, regulations, constitutional pro- 
visions, or any other aspect or obligation of 
union membership, policies, or requirements. 

“(2) The employer retains the right to 
reject any job applicant referred by the 
union. 

“(3) The parties to the agreement post 
in places where notices to employees and 
applicants for employment are customarily 
posted, all provisions relating to the func- 
tioning of the hiring arrangement, including 
the safeguards that we deem essential to 
the legality of an exclusive hiring agree- 
ment.” (Continued on page 361) 
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Injunctive Prevention of Strikes 
on Railroads and Airlines 


By EDWARD F. MURPHY 


The impact that the Chicago River case has on this segment of the 
law is discussed by Mr. Murphy, who concludes that strikes involv- 
ing minor disputes on the railroads and the airlines can be pre- 


vented by injunction. 


He further submits that strikes involving 


major disputes can be enjoined if the railroad or airline has made 
“every reasonable effort'’ to settle the disputes and the brother- 
hood or union has failed to exhaust existing statutory procedures. 


\) OT YET A YEAR OLD, Brotherhood 

of Railroad Trainmen v. Chicago Riwer 
Indiana Railroad Company* has had such 
an impact on railroad and airline labor 
relations that perhaps it deserves to be 
called by that hackneyed metaphor “land- 
mark.” It has established that the Railway 
Labor Act is a double-track system,’ it has 


chipped a bit more from the eroding Norris- 
LaGuardia Act, and one court has tried in vain 
to use it to break new ground in that 
strange new domain—the Taft-Hartley Act's 
Section 301.° 

Before discussing the case (hereafter 
called the Chicago River case), it is neces- 


sary to explain the distinction between 


132 LABOR CASES © 70,566, 353 U. S. 30 (1957). 
petition for reh'g den., 353 U. S. 948. 

?**The National Railway Labor Act is not for 
labor alone. To be sure it benefits labor greatly. 
but its underlying purpose is to assure indus- 
trial peace in an important phase of our na- 
tional economy. It is a double-track system: 
the trains run both ways simultaneously, and 
when equity can compel a Railroad to comply 
. . . $0, too, may it compel obedience by 
unions.’" Brown, circuit judge, dissenting in 
Brotherhood of Railroad Trainmen v. Central 
of Georgia Railway Company, 29 LABOR CASES 
© 69.745, 229 F. (2d) 901 (CA-5. 1956), cert. 
granted, 352 U. S. 865, writ dism'd on sugges- 
tion of mootness, 31 LABOR CASES ° 70,515, 352 
U. S. 995. The facts were similar to those in 
the Chicago River case. 


Injunctive Prevention of Strikes 


‘A. H. Bull Steamship Company v. Seafarers’ 
International Union, 33 LABOR CASES ‘ 71,019, 
155 F. Supp. 739 (DC N_ Y.. 1957). rev'd, 33 
LABOR CASES £ 71,095, 250 F. (2d) 326 (CA-2), 
cert. den.. January 27, 1958 (6 CCH Labor Law 
Reports (4th Ed.), © 90,001). In this case the 
district court cited the Chicago River case as 
authority for granting an injunction against an 
economic strike in violation of a no-strike 
clause. The suit was brought under Sec. 301 of 
the Labor Management Relations Act of 1947 
(Taft-Hartley). That section permits suits for 
violation of labor contracts in the industrial 
field without respect to the amount in con- 
troversy or without regard to diversity of 
citizenship. The court disregarded Sec. 104 of 
Norris-LaGuardia, which in substance provides 

(Continued on following page) 
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The author is a member 
of the New York and Massachusetts bars. 


“major” and “minor” disputes in railway 
and airline labor relations, sketch briefly the 
history of the Railway Labor Act (here- 
after called “the act’), and outline the 
separate procedures provided in the act for 
handling major and minor disputes. 


“Major disputes” in railroad and airline 
parlance are those relating to the negotia- 
tion of new contracts. The act refers to 
this category of disputes as “disputes con- 
cerning rates of pay, rules, or working 
conditions.” * “Minor disputes” occur in the 
course of the everyday application of any 
working agreement. These are the day-to- 
day questions which arise when the general 
terms of any rule or contract are taken 
from their austere context and an attempt 
is made to fit them to people. They are 
described by the act as “disputes growing 
out of grievances or out of the interpreta- 
tion or application of agreements covering 
rates of pay, rules, or working conditions.” * 


The settlement of major disputes par- 
takes of the nature of legislation in the 
labor field and concerns rules or contracts 
giving rise to future interests. The settle- 
ment of minor disputes is closely akin to 


adjudication, and concerns the determina- 
tion of rights which have arisen in the past.° 


Legislative Treatment of Disputes ° 


Since 1888 there has been some form of 
Railway Labor Act in the United States 
statutes. From the first, the major emphasis 
has been on the area of collective bargain- 
ing, as would be expected. 

The first pertinent statute’ provided for 
voluntary arbitration and also for investiga- 
tion and publication in connection with any 
major dispute. Later legislation® stressed 
mediation and conciliation until after the 
government operation of the railroads in 
World War I. The subsequent Title II] of 
the Transportation Act of 1920, which con- 
tained an elaborate system of arbitration 
of new agreements, broke down when it 
was declared to be unenforceable.” 

In 1926 the railroads and brotherhoods 
drafted an agreed-upon bill which they 
presented to Congress. This is the Railway 
Labor Act which is still on the books.” 
Its method of regulating collective bargain- 
ing was to return to the original ideas of 
1888. The method was to promote collec- 


(Footnote 3 continued) 
that no federal court shall issue an order re- 
straining a person or persons involved in a 
labor dispute from ceasing or refusing to per- 
form any work. The court, citing the Chicago 
River case, thought that Sec. 301 was the sub- 
stitution of a ‘‘reasonable alternative’’ which 
justified stripping labor of its primary weapon 
—the right to strike. The case purported to be 
an extension of Textile Workers Union v. 
Lincoln Mills, 32 LABOR CASES { 70,733, 353 
U. S. 448 (1957), in which the Court held that 
Sec. 301 had directed the federal courts to build 
up ‘“‘a new body of federal labor contract law.” 
The circuit court reversed, however, on the 
grounds that LMRA had not by implication re- 
pealed Norris-LaGuardia. The Supreme Court 
denied certiorari. 

* Sec. 2(4): 45 USC Sec. 15la. 

5 Sec. 2(5); 45 USC Sec. 15la. 

See Boston Printing Pressmen’s Union v. 
Potter Press, 30 LaBor CASES £ 70,013, 141 F. 
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Supp. 553 (DC Mass., 1956), wherein Judge 


Wyzanski used a similar analogy when dis- 
cussing the settlement of grievances arising 
outside the railroad labor field. 

* Material under this section and other parts 
of this article is derived from a brief prepared 
by Kenneth F. Burgess and Walter J. Cum- 
mings, Jr., of the Chicago bar. See also H. E. 
Jones, Inquiry Relating to National Railroad 
Adjustment Board (Columbia University Law 
Library, 1941). 

5 25 Stat. 501. 

* Erdman Act of 1898, 30 Stat. 424; Newlands 
Act of 1913, 38 Stat. 103. 

Stat. 456, 469. 

1 Pennsylvania Railroad Company v. United 
States Railroad Labor Board, 261 U. S. 72: 
Pennsylvania Railroad System Federation No. 
+f v. Pennsylvania Railroad Company, 267 U. S. 


1 44 Stat. 577, 45 USC Secs. 151 and following. 
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tive bargaining by every means, including 
federal mediators to assist in mediation 
and conciliation. If the parties cannot agree 
to arbitrate any unsettled issues and media- 
tion fails, the President of the United States 
may appoint some citizens to investigate 
the dispute and report the facts to him. It 
is hoped that the publicity in connection 
with this will affect the parties’ intentions. 
The 1934 amendments to the act did not 
substantially affect this method of handling 
major disputes. 

The handling of individual cases (griev- 
ances and contract interpretation and appli- 
cation) has followed a different path, as 
would be expected from the nature of such 
disputes. Prior to 1917 the union would 
aggregate dissatisfied individuals’ claims and 
call a strike. This required convincing 
nonaggrieved employees that they should 
strike because the next time it might be 
their grievance. The system, obviously, was 
only strong so long as other employees 
were willing to sacrifice their families and 
hopes for the individual claims of fellow 
employees. 

The first major attempt to improve this 
method arose out of the 1917 special com- 
mission award adopting the eight-hour day. 
The eight-hour agreement eventually gave 
rise to 30,000 disputes of individual appli- 
cation. The railroads and certain brother- 
hoods agreed on a “Commission of Eight” 
(four labor members and four management 
members) to handle all such disputes aris- 
ing over the application of the eight-hour 
award. This commission was continued dur- 
ing the World War I government opera- 
tion of the railroads (by General Order 13) 
as Adjustment Board No. 1, and its func- 
tions were expanded to handle all griev- 
ances of operating employees. Two other 
adjustment boards, for nonoperating em- 
ployees, were established by General Orders 
29 and 53. These were bodies of an even 
number of members chosen half by the 


brotherhoods and half by the federal man- 
agement of the railroads. 


On return of the railroads to their private 
owners in 1920, this system of adjustment 
boards was abandoned. The next several 
years saw much of the effort of the brother- 
hoods devoted to the re-establishment ot 
these adjustment boards. Section 3 of the 
1926 act facilitated the voluntary creation 
of such boards, and by 1934 a certain num- 
ber of them were operating. 


The 1934 amendments to the act saw the 
complete victory of the union effort to 
settle individual cases through adjustment 
boards. The brotherhoods went to Congress 
with their complaint that the railroads were 
refusing to cooperate in establishing volun- 
tary boards. At their behest a wholly new 
Section 3 was submitted to Congress by 
the Federal Co-ordinator of Transportation, 
Commissioner Joseph B. Eastman of the 
Interstate Commerce Commission. They 
asked Congress to replace the prior chaotic 
method of settling individual cases with 
orderly procedure. This Congress did for 
them. 


Procedures Under Present 
Railway Labor Act * 


The present Railway Labor Act is appli- 
cable to railroads, airlines’ and certain 
related companies. It contains comprehen- 
sive procedures for the adjustment of disputes 
between these carriers and their employees. 
The stated purposes for the enactment of 
the act, as set forth therein,” are as follows: 


“(1) To avoid any interruption to com- 
merce or to the operation of any carrier 
engaged therein; (2) to forbid any limita- 
tion upon freedom of association among 
employees or any denial, as a condition of 
employment or otherwise, of the right of 
employees to join a labor organization 
(4) to provide for the prompt and orderly 


8 Material under this and the next two sec- 
tions is derived from a brief prepared by 
Emanuel Dannett of the New York bar. 

% Congress extended certain provisions of the 
act to the airlines industry in 1936 (49 Stat. 
1189 (1936), 45 USC Sec. 181 (1952)) largely at 
the behest of the Air Lines Pilots Association 
(80 Congressional Record JO39 (1936)). Con- 
gress felt that extension of the act to the air- 
lines would increase the safety of passengers 
by allowing pilots to present grievances di- 
rectly to their employers and to the appropriate 
government agencies. (H. Rept. 2243, 74th Cong., 
2d Sess. (1936).) Since no collective bargaining 
contracts had yet been negotiated, Congress 
left the creation of a National Air Transport 
Adjustment Board, similar to NRAB, to the 
discretion of the National Mediation Board. 


Injunctive Prevention of Strikes 


(49 Stat. 1190 (1936), 45 USC Sec. 185 (1952), 
H. Rept. 2243, 74th Cong., 2d Sess. (1936).) 
Congress, however, required each carrier and 
union in the industry to organize a _ locai 
system board of adjustment which would have 
jurisdiction over disputes involving interpreta- 
tions of individual bargaining agreements (49 
Stat. 1189 (1936), 45 USC Sec. 184 (1952)) 
Neither labor nor management has urged that a 
national board be installed for the airlines in- 
dustry. It has been ably argued that placing 
the expanding airline industry under a statute 
intended for the stabilized railroads was a mis- 
take. See M. A. MacIntyre, “The Railway 
Labor Act, a Misfit for the Airlines,’” 19 
Journal of Air Law and Commerce 274 (1952) 
% Sec. 2; 45 USC Sec. 15la. 
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settlement of all disputes concerning rates of 
pay, rules, or working conditions; (5) to pro- 
vide for the prompt and orderly settlement 
of all disputes growing out of grievances or 
out of the interpretation or application of 
agreements covering rates of pay, rules, or 
working conditions.” (Italics supplied.) 


The act provides that negotiations and 
conferences between the parties shall con- 
stitute the first step toward the settlement 
of either a major or minor dispute.” Sec- 
tions First and Second provide: 


“First. It shall be the duty of all carriers, 
their officers, agents, and employces to exert 
every reasonable effort to make and maintain 
agreements concerning rates of pay, rules, 
and working conditions, and to settle all 
disputes, whether arising out of the applica- 
tion of such agreements or otherwise, in 
order to avoid any interruption to commerce 
or to the operation of any carrier growing 
out of any dispute between the carrier and 
the employees thereof. 


“Second. All disputes between a carrier 
or carriers and its or their employees shall 
be considered, and, if possible, decided, with 
all expedition, in conference between repre- 
sentatives designated and authorized so to 
confer, respectively, by the carrier or car- 
riers and by the employees thereof inter- 
ested in the dispute.” (Italics supplied.) 


Minor Disputes Procedure 


The statutory scheme for the settlement 
of minor disputes by negotiation and discus- 
sion then takes its separate course:” 


“The disputes between an employee or 
group of employees and a carrier or carriers 
growing out of grievances or out of the 
interpretation or application of agreements 
concerning rates of pay, rules, or working 
conditions, including cases pending and un- 
adjusted on June 21, 1934, shall be handled 
in the usual manner up to and including the 
chief operating officer of the carrier designated 
to handle such disputes.” (Italics supplied.) 


The second step consists of the submis- 
sion of the dispute to the adjustment board.* 


“.. but, failing to reach an adjustment 
in this manner, the disputes may be referred 
by petition of the parties or by either party 
to the appropriate division of the Adjust- 
ment Board with a full statement of the 
facts and all supporting data bearing upon 
the disputes.” (Italics supplied.) 


Section 3, Second, allows the carriers and 
any class of employees acting through their 
representatives, to set up a system, group 
or regional board. This permission, how- 
ever, is limited as follows:” 


“In the event that either party to such a 
system, group, or regional board of adjust- 
ment is dissatisfied with such arrangement, 
it may upon ninety days’ notice to the other 
party elect to come under the jurisdiction 
of the Adjustment Board.” 


Thus, the statute provides that grievances 
should first be negotiated on the employing 
railroad or airline. If such is not satisfac- 
tory, then either party may continue to 
process the matter further if it desires. It 
can follow two lines of procedure. If there 
is a system, group or regional board, it 
may go to any such board. However, if 
there is not, as there is not in most situa- 
tions, or if the local board is unsatisfactory, 
it may go to the adjustment board. 


The final step consists of the rendition 
of an award which is to be final and binding 
upon both parties.” 


“The awards of the several divisions of 
the Adjustment Board shall be stated in 
writing. A copy of the awards shall be 
furnished to the respective parties to the 
controversy, and the awards shall be final 
and binding upon both parties to the dispute, 
except insofar as they shall contain a money 
award. In case a dispute arises involving 
an interpretation of the award, the division 
of the Board upon request of either party 
shall interpret the award in the light of 
the dispute.” (Italics supplied.) 


Major Disputes Procedure 


The statutory scheme for the settlement 
of major disputes after the negotiations and 
conferences provided for in Section 2, First 
and Second, may be summarized as follows: 


First step—“Section 6 notice.” — Either 
party desiring to change rates of pay, rules 
or working conditions must give the other 
at least 30 days’ written notice of the in- 
tended change.” This notice, in railroad 
parlance, is referred to as the “Section 6 
notice.” 


Second step—negotiations between the 
parties.—Within ten days after receipt of that 
notice the parties must agree on the time 
and place for the beginning of conferences, 
which must be within the 30-day period 


16 45 USC Sec.. 152 First and Second. 
31 45 USCA Sec. 153 First (i). 
18 45 USCA Sec. 153 First (i). 


® 45 USC Sec. 153 Second. 
2» 45 USCA Sec. 153 First (m). 
21 Sec. 6: 45 USCA Sec. 156. 
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provided in the notice. There follows this 
somewhat fuzzy provision: 


“In every case where such notice of 
intended change has been given, or con- 
ferences are being held with reference there- 
to, or the services of the Mediation Board 
have been requested by either party, or 
said Board has proffered its services, rates 
of pay, rules, or working conditions shall 
not be altered by the carrier until the con- 
troversy has been finally acted upon as 
required by section 5 of this Act, by the 
Mediation Board, unless a period of ten 
days has elapsed after the termination of 
conferences without request for or proffer 
of the services of the Mediation Board.” 


The design of the act is that the negotiat- 
ing parties will “exert every reasonable 
effort . to settle all disputes, whether 
arising out of the application of such agree- 
ments or otherwise, in order to avoid any 
interruption to commerce or to the opera- 
tion of any carrier growing out of any 
dispute between the carrier and the em- 
ployees thereof”; and that all disputes 
“shall be considered, and, if possible, de- 
cided, with all expedition, in conference 
between representatives designated and au- 
thorized so to confer, respectively, by the 
carrier or carriers and by the employees 
thereof interested in the dispute.” * 


Third step—consideration of dispute be- 
fore mediation board.—Either party to a 
dispute may invoke the services of the 
mediation board where the dispute is “not 
adjusted by the parties in conference.” ™ 
The mediation board “shall promptly put it- 
self in communication with the parties to 
such controversy, and shall use its best 
efforts, by mediation, to bring them to 
agreement.” ™ 


Fourth step—request to arbitrate.—I{ thie 
efforts “to bring about an amicable settle- 
ment through mediation shall be unsuccess- 
ful,” the mediation board will at once 
endeavor “to induce the parties to submit 
their controversy to arbitration.” * 


Fifth step—failure of mediatory efforts.— 
If either party refuses arbitration, then the 
mediation board must notify both parties 
in writing that its mediatory efforts have 
failed. In that event, if such notice is given, 
then for a period of 30 days the parties are 
forbidden to make any change in rates of 


pay, rules, working conditions or estab- 
lished practices.” 

“If arbitration at the request of the Board 
shall be refused by one or both parties, 
the Board shall at once notify both parties 
in writing that its mediatory efforts have 
failed and for thirty days thereafter, unless 
in the intervening period the parties agree 
to arbitration, or an emergency board shall 
be created under section 160 of this title, 
no change shall be made in the rates of 
pay, rules, or working conditions or estab- 
lished practices in effect prior to the time 
the dispute arose.” 


The final step—emergency board.—li a 
dispute still remains unadjusted and if, in 
the judgment of the mediation board, the 
dispute threatens “substantially to interrupt 
interstate commerce to a degree such as 
to deprive any section of the country of 
essential transportation service, the Media- 
tion Board shall notify the President, who 
may thereupon, in his discretion, create a 
board to investigate and report respecting 
such dispute.” 

“After the creation of such board and for 
thirty days after such board has made its 
report to the President, no change, except 
by agreement, shall be made by the parties 
to the controversy in the conditions out of 
which the dispute arose.” * 


Injunctive Prevention of Strikes 
over Minor Disputes 


In the Chicago River case the railroad 


parties to a 
Twenty-one 


and the brotherhood were 
collective bargaining agreement. 
grievances against the carrier involving inter- 
pretation of the agreement had accumulated. 
The brotherhood and the carrier exhausted 
negotiations on the property pursuant to 
the agreement and the act. Thereupon, 
instead of instituting procedures in the ad- 
justment board as provided by the act, the 
brotherhood called a strike. The carrier 
operated the switching and yard facilities 
at the Chicago stockyards. Because of the 
serious nature of this threatened strike, the 
National Mediation Board (which normally 
only enters major disputes) proferred its 
services and attempted to mediate the dis- 
pute. The carrier accepted the proposals 
of the National Mediation Board, but the 
brotherhood remained adamant. 


2 Sec, 2 First, 


Second (45 USCA Sec. 152 
First, Second). 
* Sec. 5 First (a) 


(45 USCA Sec, 155 First 
(a) 


Pe 
Sec. 5 First (b) (45 USCA Sec. 155 First 
(b)). 


Injunctive Prevention of Strikes 


2% Sec. 5 First (b) (USCA Sec. 155 First (b)) 
26 Sec. 5 First (b) (USCA Sec. 155 First (b)). 
7 Sec. 7 (45 USCA Sec. 160). 
* Sec. 7 (45 USCA Sec. 160). 


The businessman has become aware 
that he needs not only technical 
competence, but also the deepest 
religious and ethical insights. 
—Harvard Business Review 


Thereupon, the National Mediation Board 
suggested arbitration and the carrier accepted 
the suggestion. After the brotherhood re- 
fused arbitration, the National Mediation 
Board informed the parties by telegram that 
its efforts had failed. Immediately there- 
after the carrier filed the grievances with 
the adjustment board. The brotherhood 
promptly called a strike for four days later. 


The carrier then sought relief from the 
district court. Because of the threatened 
irreparable injury to the carrier, its em- 
ployees, and the 600 industries and 27 rail- 
roads served by it, the complaint prayed 
for a preliminary injunction and ultimately 
a permanent injunction against a strike by 
the brotherhood over the grievances pend- 
ing before the adjustment board. A tem- 
porary restraining order was issued, but 
that order was vacated and the complaint 
dismissed upon the finding by the district 
judge that the Norris-LaGuardia Act was 


applicable and that the court lacked juris- 


diction to grant the relief requested. The 
Seventh Circuit reversed the decision.” A 
permanent injunction was then entered by 
the district court and affirmed by the Seventh 
Circuit. The Supreme Court granted certi- 
orari “in order to resolve an important 
question concerning the interpretation and 
the application of the Railway Labor Act.” ” 

As the Supreme Court noted in footnote 
3 of the Chicago River decision, there was also 
a conflict in the decisions of the circuit courts. 
In Brotherhood of Railway Trainmen v. Cen- 


tral of Georgia Railroad Company® the Fifth 
Circuit had come to a conclusion contrary 
to that of the Seventh Circuit on similar 
facts, with one judge dissenting.” The 
Court granted certiorari in that case also,” 
but dismissed the writ upon a suggestion 
of mootness.™ 

The brotherhood offered two arguments: 

(1) In enacting the Railway Labor Act, 
Congress, cognizant of the threat of rail- 
way strikes to commerce and of the impor- 
tance of labor’s right to strike, intended the 
act to mean only that an adjustment board 
had been organized and that the parties 
were free to make use of its procedures if 
they wished to, and there is no compulsion 
on either side to allow the board to settle 
what were admittedly “minor disputes” if 
an alternative remedy, such as a resort to 
economic duress, seemed more desirable.” 


(2) Even if the act must be construed 
as prohibiting strikes over a minor dispute, 
the Norris-LaGuardia Act has withdrawn 
the power of federal courts to issue injunc- 
tions in all railway labor disputes as well 
as in labor controversies in other industries. 


Looking first at the statutory language, 
the Supreme Court rejected the first argu- 
ment, stating: 

“The Brotherhood suggests that we read 
the Act to mean only that an Adjustment 
Board has been organized and that the 
parties are free to make use of its procedures 
if they wish to; but that there is no compul- 
sion on either side to allow the Board to 
settle a dispute if an alternative remedy, 
such as resort to economic duress, seems 
more desirable. Such an interpretation would 
render meaningless those provisions in the 
Act which allow one side to submit a dis- 
pute to the Board, whose decision shall be 
final and binding on both sides.”™ (Italics 
supplied.) 


2929 LABOR CASES { 69,734, 229 F. (2d) 926 
(1956). 

9 352 U. S. 865. 

* Cited at footnote 2. 

* See footnote 2. 

33 352 U. S. 865. 

* Cited at footnote 2. 

%In summarizing this argument, 
brief read: 

“This intent is manifest, not only from the 
test of the Act itself, but from the legislative 
history attending the adoption of the Railway 
Labor Act. 

‘‘Particularly pertinent is the commentary of 
Commissioner Eastman, who was very largely 
the architect of the Act, which commentary is 
discussed in the Argument, post. Petitioners 
emphasize Commissioner Eastman's language. 

*“**My own idea would be, let that question 
(the question whether Federal courts should be 
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counsel's 


reinvested with jurisdiction to enjoin strikes 
over minor grievances) arise out of experience 
and find out whether there is actual need for 
any such power before you provide for issuing 
injunctions for preventing strikes.’ 

“‘Most important, however, is the fact that 
Congress was actually and acutely aware of the 
important question ‘Should railway strikes be 
enjoinable?’ and with measured deliberation 
failed to answer that question.’’ 

% The court noted that George Harrison, 
president of the Brotherhood of Railway Clerks, 
agreed, on behalf of all the brotherhoods, to the 
adoption of compulsory arbitration of griev- 
ances and that a representative of the teamsters 
vehemently objected. (Hearings, Senate Com- 
mittee on Interstate and Foreign Commerce, 
S. 3266, 73d Cong., 2d Sess., pp. 33, 35: Hear- 
ings, House Committee on Interstate and For- 
eign Commerce, H. R. 7650, p. 118.) 
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While it is relatively simple to pre- 
vent disease by vaccination once 
the vaccine has been discovered, it 
is much more difficult to achieve 
industrial peace even though sound 
legislation has been enacted. 
—2Jerome D. Fenton 


Then, finding confirmation of this opinion 
from the legislative history, the Court 
added: 


“This record is convincing that there was 
general understanding between both the 
supporters and the opponents of the 1934 
amendment that the provisions dealing with 
the Adjustment Board were to be consid- 
ered as compulsory arbitration in this 
limited field. Our reading of the Act is 
therefore confirmed, not rebutted, by the 
legislative history.” 

Next, the Supreme Court concluded that 
the Norris-LaGuardia Act is no bar to the 
“ranting of injunctive relief in railway labor 
disputes, stating: 

“We hold that the Norris-LaGuardia Act 
cannot be read alone in matters dealing 
with railway labor disputes. There must 
be an accommodation of that statute and the 


Railway Labor Act so that the obvious 


each is pre- 
purposes of 
(Italics sup- 


purpose in the enactment of 
served. We think that the 
these Acts are reconcilable.” 
plied.) 

The 

“Congress acted to prevent the injunc- 
tions of the federal courts from upsetting 
the natural interplay of the competing eco- 
nomic forces of labor and capital. Rep. 
LaGuardia, during the floor debates on the 
1932 Act, recognized that the machinery 
of the Railway Labor Act channeled these 
forces, in matters dealing with 
railway labor, into special processes in- 
tended to compromise them. Such con- 
troversies, therefore, are not the same as 
those in which the injunction strips labor 
of its primary weapon without substituting 
any reasonable alternative. (Italics supplied.) 


Court continued: 


ymic 


“In prior cases involving railway labor 
disputes, this Court has authorized the use 
of injunctive relief to vindicate the pro- 


cesses of the Railway Labor Act. Virginian 
R. Co. v. System Federation No. 40, 300 U. S. 
545.” 

The Court added: 


“In Brotherhood of Railroad Trainmen v. 
Howard, 348 US 768, 96 L. ed. 1283, 72 
S. Ct. 1022, and other similar cases, the 
Court held that the specific provisions of 
the Railway Labor Act take precedence 
over the more general provisions of the 
Norris-LaGuardia Act. 


ee 


Our conclusion is that the District 
Court has jurisdiction to issue necessary 
injunctive orders (to enforce compliance 
with the requirements of the Railway Labor 
Act) notwithstanding the provisions of the 
Norris-LaGuardia Act. Id. 343 US at 774.’ 


“This is a clear situation for the applica- 
tion of that principle.” 

The Court rejected cases cited by the 
brotherhood in which it had been held that 
Norris-LaGuardia’s ban on federal injunc- 
tions is not lifted because the conduct of 
the union is unlawful under other statutes. 
It said that the cases were “inapposite” 
since none involved “the need to accom- 
modate two statutes, when both were 
adopted as part of a pattern of labor legis- 
lation.” * 


It is submitted that the language of the 
act and its legislative history make an air- 
tight case tor Chicago River's soundness on 
the point that submission of minor disputes 
to the adjustment board is mandatory and 
a strike concerning them violates the act. 
Certainly Commissioner Joseph B. East- 
man, Federal Coordinator of Transportation 
(and principal author of the 1934 amend- 
ments), was of the opinion that submission 
of minor disputes to the adjustment board 
was mandatory and not permissive. He 
seems to have been of the opinion that no 
authorization for injunctions against strikes 
over grievances should be included in the 
amendments as asserted by the brother- 
hood in its brief. However, the reason 
seems to be that his legal assistant advised 
him that no specific authorization for injunc- 
tions would be necessary. 

The proposition that Norris-LaGuardia 
does not forbid the use of the injunctive 
power to prevent a violation of the act 
offers more room for difference of opinion.” 


* Milk Wagon Driver’s Union v. Lake Valley 
Farm Products, Inc., 3 LABOR CASES { 51,104, 
311 U. S. 91 (Sherman Anti-Trust Act); Zast 
Texas Motor Freight Lines v. Teamsters, 13 
LABOR CASES * 63,904, 163 F. (2d) 10 (Motor 
Carrier Act). 


Injunctive Prevention of Strikes 


the author criticizes the decision of the circuit 
court on this point and suggests that an action 
for damages may be available to the carrier, 
citing International Brotherhood of Teamsters 

(Continued on following page) 
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An injunction in this situation does not 
upset any balance between the parties and 
does preserve the public interest. As Judge 
Brown, dissenting, states in the Central of 
Georgia case:” 

“This does not impinge upon the basic 
policies reflected in the Norris-LaGuardia 
Act or the elemental rights which seem to 
inhere in the right to strike. A court of 
equity is not being used, as was so often 
formerly the case, to upset the balance or 
imbalance of competing economic forces in 
order to give one party, rather than the 
other, weight or advantage in a private 
controversy between labor and manage- 
ment. Here a court of equity exerts its 
power to fulfill the predominant public in- 
terest in having provocative (but as here 
otherwise relatively insignificant) controversies 
determined by the public agency established 
by law for that very purpose. In this way 
the equity court, not ranging on the side 
of one against the other, adheres strictly to 
the position of impartial enforcement of law 
—an imposition on each and both of the 
duty to use freely, and in good faith exhaust, 
this statutory machinery for the determina- 
tion of these controversies.” 


Moreover, if the federal courts cannot 
enforce the act, it is unenforceable. Unlike 
the Labor Management Relations Act (Taft- 
Hartley) in the industrial labor field, the 
act does not establish any enforcement 
agency. The mediation board and the ad- 
justment board are not administrative agencies 
empowered to police the area of their au- 
thority. The mediation board does not 
make any decisions and does not enforce 
anything. This result was deliberately cre- 
ated by Congress. The adjustment board 
handles such claims as are submitted to it 
by one or both parties, and does not have 
a general power of inquisition. Emergency 
boards are created for only 30 days and can 
only investigate. System boards exist only 
if the parties create them by agreement. 

Remove the federal courts from the field 
of the Railway Labor Act and there is 
nothing left to fill the void. 

Moreover, prior cases under the act have 
held that the courts must enforce its other 
mandatory provisions irrespective of Norris- 
LaGuardia. 


Wages are not a common cause 
of inflation . Government 


. . 


spending on war and defense is the 
main factor in price increases.— 
Lloyd G. Reynolds, head of the Eco- 
nomics Department, Yale University. 


The Supreme Court's first case under the 
1934 amendments to the act, |trginian Rail- 
way Company v. System Federation No. 40,” 
considered the defense of the Norris- 
LaGuardia Act. The act commanded collective 
bargaining. The argument was made that 
Congress intended by the Norris-LaGuardia 
Act to exclude enforcement of that duty 
from the jurisdiction of the courts. 

However, the government’s brief amicus 
curiae in the lirginian case urged: 

“The Norris-LaGuardia Act establishes a 
general rule applicable to the granting of 
injunctions in cases growing out of labor 
disputes. The amended Railway Labor Act, 
subsequently enacted, imposes specific statu- 
tory obligations, some of which are en- 
forceable only by injunction. Under such 
circumstances, it seems clear that Congress 
would not have intended the operation of a 
statute passed to deal with a specific prob- 
lem to be impeded by the application of an 
earlier law of more general application. See 
Texas & New Orleans R. Co. v. Brotherhood 
of Railway Clerks, 281 U. S., at 571, in 
which a similar argument was rejected. 
Cf. Callahan v. United States, 285 U. S. 515; 
Ex parte United States, 226 U. S. 420, 424; 
Rodgers v. United States, 185 U.S. 83, 87-89.” 

The government’s argument was accepted 
and it was held that the act would be un- 
enforceable unless the courts did have the 
power to enforce it. Justice Stone concluded 
for the unanimous Supreme Court that the 
provisions of the Railway Labor Act “render 
nugatory the earlier and more general pro- 
visions of the Norris-LaGuardia Act.” 

The Court explained: 

“Neither the purposes of the later Act, as 
amended, nor its provisions when read, as 
they must be, in the light of our decision 
in the Railway Clerks case, supra [281 U. S. 
548], lend support to the contention that 
its enactments, which are mandatory in 


(Footnote 38 continued) 

v. W. L. Mead, Inc., 29 LABOR CASES { 69,802, 
230 F. (2d) 576 (1956). In Mead, substantial 
damages under Taft-Hartley’s Sec. 301 were 
collected for breach of a no-strike clause implied 
by the court from the fact the union had 
agreed to submit all disputes to arbitration. 
Granted the carrier might be made whole by 


damages, it would seem that irreparable injury 
would be sustained by the carrier's employees 
and the 600 industries and 27 railroads served 
by it. The public also is to be considered. A 
general purpose of the act is ‘‘to avoid any 
interruption to commerce."’ 

* See footnote 2. 

“ 1 LABOR CASES { 17,022, 300 U. S. 515 (1937). 
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form and capable of enforcement by judicial 
process, were intended to be without legal 
sanction.” 


In discussing the propriety of equitable 
relief, the Court said: 


“More is involved than the settlement of 
a private controversy without appreciable 
consequences to the public. The peaceable 
settlement of labor controversies, especially 
where they may seriously impair the ability 
of an interstate rail carrier to perform its 
service to the public, is a matter of public 
concern. That is testified to by the history 
of the legislation now before us, the reports 
of committees of Congress having the pro- 
posed legislation in charge, and by our 
common knowledge. Courts of equity may, 
and frequently do, go much farther both to 
give and withhold relief in the furtherance 
of the public interest than they are accus- 
tomed to go when only private interests 
are involved. The fact that Congress 
has indicated its purpose to make negotiation 
obligatory is in itself a declaration of public 
interest and policy which should be per- 
suasive in inducing courts to give relief. 
It is for similar reasons that courts, which 
traditionally have refused to compel per- 
formance of a contract to submit to arbitra- 
tion enforce statutes commanding 
performance of arbitration agreements. . 

Finally, Section 8 of the 1934 act, passed 
two years after Norris-LaGuardia, states: 

“All Acts or parts of Acts inconsistent 
with the provisions of this Act are hereby 
repealed.” 


Must the Dispute 
Be Before the Board? 


Did the Court in the Chicago River case 
mean to hold that the brotherhood was free 
to strike over minor disputes if those dis- 
putes were not actually pending before the 
adjustment board? Is a strike permissible 
between the time a decision is rendered by 
the chief operating officer and the day the 
dispute is submitted to the adjustment board? 
The Court said the ultimate question be- 
fore it was “whether a railway labor or- 
ganization can resort to a strike over matters 
pending before the Adjustment Board.” 
However, in reaching its conclusion it turned 
to the legislative history of the 1934 act and 
extracted from the hearings before the 
Senate Committee on Interstate Commerce 
on the proposed amendments quotations 


which clearly seem to indicate that the in- 
tent of Congress was to make the adjust- 
ment board procedure mandatory. Thus, it 
quoted the following from the testimony 
of George Harrison, the chief spokesman 
for the railroad brotherhoods: 


“These railway labor organizations have 
always opposed compulsory determination of 
their controversies. We are now 
ready to concede that we can risk having 
our grievances go to a board and get them 
determined, and that is a contribution that 
these organizations are willing to make. 


“T just want to tie this tail on to that kite 
—if I may express it that way—that if we 
are going to get a hodgepodge arrangement 
by law, rather than what is suggested by 
this bill, then we don’t want to give up that 
right, because we only give up the right 
because we feel that we will get a measure 
of justice by this machinery that we suggest 
here.” (Italics supplied.) 


Reading this in context, it seems clear 
that Mr. Harrison was saying that the 
brotherhoods were giving up the right to 
strike over grievances in return for the 1934 
adjustment board machinery. 

However, 14 days after the Chicago River 
case was decided, the Court indicated that 
the narrow interpretation may be the proper 
one. In Manion v, Kansas City Terminal 
Railway Company," decided April 8, 1957, 
the Court vacated a judgment of the Kansas 
City Court of Appeals granting an injunc- 
tion against a strike over minor grievances 
not yet submitted to the adjustment board. 
The Court said: 

“The judgment of the Kansas City Court 
of Appeals of Missouri must be vacated in 
the light of our decision in Brotherhood of 
Railroad Trainmen v. Chicago River and Indi- 
ana R. Co., 353 U. S. 30, because the dispute 
here is not pending before the National Rail- 
road Adjustment Board. The cause is remanded 
for further proceedings not inconsistent with 
this decision and without prejudice to the 
power of the Court of Appeals to reinstate 
its judgment if the dispute is submitted to 
the Adjustment Board by either party 
within a reasonable time.” 


After the Manion case was remanded, the 
disputes out of which the case arose were 
settled by the parties and the case was 
dismissed. 

It is submitted that the Chicago River case 
would be an empty gesture indeed if the 


41 32 LABOR CASES { 70,616, 353 U. S. 927; re- 
ported below, 31 LABOR CASES { 70,297, 297 
S. W. (2d) 31. 
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brotherhoods could circumvent the restrain- 
ing power of the court merely by striking 
before the dispute got to the adjustment 
board. 

One would expect the railroads and air- 
lines to make it standard operating pro- 
cedure to submit all minor disputes to the 
system boards or the national board im- 
mediately upon the heels of a decision by 
their chief operating officers adverse to the 
unions.” 


Lower Courts’ Views 
of Chicago River Case 


The lower courts have clearly taken the 
view that the Chicago River case means that 
strikes over minor disputes are forbidden 
and may be enjoined, whether or not they 
have been submitted to the adjustment 
board. Thus, in Pennsylvania Railroad Com- 
pany v. Transport Workers Union® minor 
grievances had been processed through the 
first step of the grievance procedure and 
the carrier was willing to proceed through 
each step to a final determination by a 
system board of adjustment. The union, 
however, threatened to strike to compel the 
carrier to accede to the union’s interpreta~ 
tion of the collective bargaining agreement. 
The court granted a preliminary injunction. 
Citing the Chicago River case, it stated as a 
conclusion of law: 

“The threat of a strike to compel plaintiff 
to accede to defendant’s interpretation of 
the collective bargaining agreements rather 
than processing these disputes through the 
prescribed grievance procedure is illegal 
under the provisions of the Railway Labor 
Act.” 

The Manion case was not brought to the 
court’s attention by counsel for either side. 

In Norfolk and Portsmouth Belt Line Rail- 
road Company wv. Brotherhood of Railroad 
Trainmen,“ which initially involved minor 
disputes, the court ordered the district 
court to enter a permanent injunction against 
a threatened strike. Although the dispute 
was acttfally in the hands of the adjustment 
board, the court used unconditional language, 
citing both the Chicago River and the Manion 
cases: 

“Since their resolution [minor disputes] 
is not dependent upon a new agreement of 


the parties, machinery is provided by which 
such disputes may be decided, if the parties 
themselves cannot settle their differences. 
Strikes, or other forms of self-help, are 
neither contemplated nor permissible.” 

In American Airlines, Inc. v. King® the 
right of the company to assign personnel 
to the midnight or other shifts, pursuant 
to the terms of its collective bargaining 
agreement with the transport workers un- 
ion, had already been established by 1951 
and 1956 decisions of a system board of 
adjustment. In April, 1957, as a result of 
certain flight and maintenance schedule 
changes, which were to go into effect at 
LaGuardia Airport, the company notified 
the union that certain mechanical personnel 
from the day shift would be assigned to the 
midnight shift. The union began to picket 
and distribute defamatory handbills to arouse 
public opinion in order to coerce the com- 
pany to forego and abandon its right as 
determined by the two system-board-of- 
adjustment decisions. The court granted a 
permanent injunction against both picketing 
and the distribution of the handhills. The 
company relied on the Chicago River case. 


Injunctive Prevention of Strikes 
over Major Disputes 


As noted above, a major dispute under 
the act is one “concerning rates of pay, rules 
or working conditions’—in other words, 
the terms of a new contract. The act con- 
tains procedures for handling them, termi- 
nating in a 30-day cooling-off period after 
the report of a Presidential emergency board. 
If a union or brotherhood strikes over a 
major dispute before the procedures are 
exhausted, can the carrier obtain a federal 
court injunction? 

In the Chicago River case there appears a 
footnote which is somewhat misleading. 
It reads: 

“24. The Norris-LaGuardia Act has been 
held to prevent the issuance of an injunction 
in a railway labor case involving a ‘major 
dispute’. Brotherhood of Railroad Trainmen 
v. Toledo, P. & W. R. Co. [7 Lasor Cases 
7 51,171], 321 U. S. 50. In such a case, of 
course, the Railway Labor Act does not 
provide a process for a final decision like 
that of the Adjustment Board in a ‘minor 
dispute’ case.” 


#“‘‘While there has been an increase in the 
number of submissions by carriers to this Divi- 
sion (I cannot speak for the other Divisions of 
the Board), I would not venture to say what 
part, if any, of the increase is a result of the 
decision of the United States Supreme Court in 
the Manion case.’’ Letter dated October 21, 
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1957, of J. M. MacLeod, executive secretary, 
First Division, National Railroad Adjustment 
Board. 

#32 LABOR CASES { 70,692 (DC Penn., 1957). 

33 LABOR CASES { 70,944, 284 F. (2d) 3 
(CA-4, 1957), cert. den.. January 6, 1958. 

* Civil No. 120-19 (DC S. D., 1957). 
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It may be argued that by this footnote 
the Supreme Court intended to indicate that 
injunctive relief could be granted in a minor 
dispute case but not a major dispute case. 
It is submitted that the footnote does not 
support such a construction for these reasons: 


In the first place, in order to give mean- 
ing to the footnote it is necessary to read 
the Toledo case cited in the footnote. There, 
in a major dispute case the mediation board, 
after unsuccessfully attempting to mediate 
the dispute, had asked the carrier to arbitrate. 
The carrier had rejected the proffered arbitra- 
tion. Thereupon the mediation board noti- 
fied both parties that its mediatory efforts 
were unsuccessful, and a strike took place 
subsequent to this notification. The Supreme 
Court held that the Norris-LaGuardia Act 
applied, thus barring the carrier from all 
injunctive relief, including relief against vio- 
lence which had taken place in the course 
of the strike. In so doing the Court made 
it plain that it rested its decision on the 
failure of the carrier to submit the dispute 
to arbitration. 


Thus, the following language in the Toledo 
case is to be particularly noted: 


“Section 8 of the Norris-LaGuardia Act 

provides: 

“*No restraining order or injunctive re- 
lief shall be granted to any complainant 
who has failed to comply with any obligation 
imposed by law which is involved in the 
labor dispute in question, or who has failed 
to make every reasonable effort to settle 
such dispute either by negotiation or with 
the atid of any available governmental ma- 
chinery of mediation or voluntary arbitration.’ 


“The question, broadly stated, is whether 
respondent made ‘every reasonable effort’ 
to settle the dispute, as the section requires. 
On the facts this narrows to whether its 
steadfast refusal to agree to arbitration un- 
der the Railway Labor Act’s provisions 
made the section operative. We think it did, 
with the consequence that the federal courts 
were deprived of the power to afford in- 
junctive relief and respondent was remitted 
to other forms of legal remedy which re- 
mained available.” (Italics supplied.) 

The Supreme Court thus read the Norris- 
LaGuardia and the Railway Labor Acts as 
complementary acts. The Norris-LaGuardia 
Act would operate to prevent injunctive re- 
lief in a major dispute case if the carrier 
has failed to make every effort to settle the 
dispute “by negotiation or with the aid of 


any available governmental machinery of 
mediation or voluntary arbitration.” How- 
ever, if the carrier has made every reason- 
able effort to settle the dispute in accordance 
with the mandates of the Norris-LaGuardia 
Act, then in order to effectuate the provi- 
sions of the Railway Labor Act it would 
appear that the carrier is entitled to in- 
junctive relief where the union involved 
has failed to exhaust the procedures of the 
act. 

The Supreme Court's decision was later 
interpreted (in a case arising out of the 
same controversy) to allow injunctive relief 
against major dispute strikers where Sec- 
tion 8 of Norris-LaGuardia was satisfied. 
(Farmers Grain Company v. Toledo, Peoria, 
& Western Railroad.*) 

The history of the act also supports the 
conclusion that until all of the procedures 
have been exhausted, it is unlawful for a 
union to cause a strike with respect to a 
major dispute. 

The Railway Labor Act of 1926 resulted 
from the desire of the President of the 
United States, leaders of both railway man- 
agement and railway labor, and both political 
parties, as evidenced by their platforms, to 
avoid any interruptions in railway trans- 
portation.” 

That this was the intention is made clear 
from the statements of Representative Hawes, 
a member ot the House Committee on In- 
terstate and Foreign Commerce. In _ his 
explanation of the provisions of the bill 
relating to “major disputes” to the full 
House, Representative Hawes left no doubt 
as to the interpretation of the act:* 


“How does this bill actually operate? We 
create under the law an official body called 
a Board of Mediation. When dispute arises 
this board appears upon the scene and using 
its power of conciliation attempts to bring 
the two parties into a meeting place where 
their differences may be discussed and 
worked out to an amicable agreement. 

“Failing to bring that result by a meeting 
of the minds of both parties, then the Board 
of Mediation may be called in again to 
assist in securing a third arbitrator, and the 
decision of the arbitrators is final and be- 
comes a court judgment. 


“There is one assurance that the American 
people will have, and that is that from the be- 
ginning of a dispute, all through the period of 
conciliation, all through the period of media- 
tion, all through the period of arbitration, and 


“11 LABOR CASES 63,330, 158 (2d) 109 
(1946). 
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“S. Rept. 222, 69th Cong., 1st Sess. (1926). 
*867 Congressional Record 4657 (1926). 
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for 60 days following the calling of the 
emergency board by the President of the 
United States, there will be no strike, there 
will be no interruption of traffic. 

“Those who framed this bill are on record 
as stating that this is their interpretation 
of the language of the bill. 

“This moral obligation, this agreement 
entered into in response to the request of 
the President, has some binding effect, and 
it is supported by the record of debates in 
this Congress and the hearings before our 
committee, thus giving it force and effect 
far beyond that of the mere phraseology of 
this bill.” (Italics supplied.) 

In 1932 this interpretation was again re- 
asserted on the floor of the House when 
Representative LaGuardia defended his re- 
fusal to exempt railway labor disputes 
specifically from the Norris-LaGuardia Act. 
He stated that there was no need for these 
exemptions since the Railway Labor Act 
provided that there could be no strike until 
its processes for settling “major disputes” 
were exhausted :” 

“So that there is the tie-up between the 
provisions of the railroad labor act and the 
necessity of exhausting every remedy to 
adjust any difference which might arise. 
The workers could not and would not think 
of going on strike before all the remedies 
provided in the law have been exhausted. 
If the railroads have complied, they would 
not, as has been suggested, be deprived of 
any relief which they may have in law or 
equity. 

“T submit that the amendment is not at 
all necessary.” 

Various courts in interpreting the act 
have held that strikes over major disputes 
are forbidden prior to the exhaustion of all 
of the procedures set forth in the act. 

Thus, Justice Rutledge, in Elgin, Joliet & 
Eastern Railway Company v. Burley,” sum- 
marized the provisions of the act and pointed 
out the essential difference between major 
and minor disputes. He then continued: 

“Beyond the initial stages of negotiation 
and conference, however, the procedures 
[with respect to major and minor disputes] 
diverge. ‘Major disputes’ go first to media- 
tion under the auspices of the National 
Mediation Poard; if that fails, then to ac- 
ceptance or rejection of arbitration, cf. §7; 
Trainmen v. Toledo, P. & W. R. Co., 321 
U. S. 50, and finally to possible presidential 
intervention to secure adjustment. § 10. For 
their settlement the statutory scheme re- 


Five distinct currents strongly affect 
business: the world political sit- 
vation; the explosive population 
growth; our business climate— 
atomic and thermonuclear energy, 
automation, electronics, and solar 
power; government policies; a com- 
bination of a free economy and 
human tendency to wonder about 
the future—Gordon G. Hoit, in 
The Management Review. 


tains throughout the traditional voluntary 
processes of negotiation, mediation, volun- 
tary arbitration, and conciliation. Every 
facility for bringing about agreement is pro- 
vided and pressures for mobilizing public 
opinion are applied. The parties are re- 
quired to submit to the successive pro- 
cedures designed to induce agreement. §5 
First (b). But compulsions go only to insure 
that those procedures are exhausted before 
resort can be had to self-help. No authority 
is empowered to decide the dispute and no 
such power is intended, unless the parties 
themselves agree to arbitration.” (Italics 
supplied. ) 

There is a dictum in the Chicago River 
case by the Seventh Circuit to the effect 
that strikes over major disputes are not 
permissible until the successive procedures 
set up by Section 5 of the act have been 
exhausted :™ 

“As to major disputes, the act requires 
the parties to submit to the successive pro- 
cedures designed to induce agreement. §5 
First (b). But compulsions go only to 
insure that those procedures are exhausted 
before resort can be had to self-help. That 
means, that as to disputes over the forma- 
tion of collective agreements or efforts to 
secure or change them, the issue not being 
whether an existing agreement controls the 
controversy, the act recognizes the right of 
employees to strike, but postpones such action 
until the successive procedures set up by the 
act have been exhausted (Italics 
supplied.) 

The Seventh Circuit’s description is con- 
sistent with the Supreme Court's interpreta- 
tion of the Presidential emergency board 
provision in Section 10 of the act, which 
contains a similar provision for maintenance 
of the status quo. In discussing the emer- 
gency board, the Supreme Court, in Te-ras 
& New Orleans Railroad Company v. Brother- 


*” 75 Congressional Record 5504 (1932). See 
last paragraph of footnote 35. 
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hood of Railway and Steamship Clerks, 


stated:” 


“In case the Board of Mediation estab- 
lished by the Act, as an independent agency 
in the executive branch of the Government, 
finds that such an interruption of interstate 
commerce is threatened, that Board is to 
notify the President, who may thereupon 
in his discretion create an emergency board 
of investigation to report, within thirty 
days, with respect to the dispute. The Act 
then provides that ‘After the creation of 
such board and for thirty days after such 
board has made its report to the President, 
no change, except by agreement, shall be 
made by the parties to the controversy in 
the conditions out of which the dispute 
arose.’ This prohibition, in order to 
safeguard the vital interests of the country 
while an investigation is in progress, mani- 
festly imports a legal obligation. The 
Brotherhood insists, and we think rightly, 
that the major purpose of Congress in pass- 
ing the Railway Labor Act was ‘to provide 
a machinery to prevent strikes’. Section 10 
is described by counsel for the Brotherhood 
as a ‘provision limiting the right to strike’, 
and in this view it is insisted that there ‘is 
no possible question that Congress intended 
to make the provisions of Section 10 en- 
forceable to the extent of authorizing any 
court of competent jurisdiction to restrain 
either party to the controversy from chang- 
ing the existing status during the sixty-day 
period provided for the emergency board’.” 

The issue as to whether a union has the 
right to strike before all of the procedures 
prescribed in the act for the handling of 
major disputes have been exhausted was 
again passed upon in Brotherhood of Ratlway 
and Steamship Clerks, Freight Handlers, E-x- 
press and Station Employees v. Railroad 
Retirement Board.” In that case there had 
been a major dispute over changes in rates 
of pay between the brotherhood and the 
carrier. The mediation board accepted juris- 
diction of the dispute, but the carrier took 
the position that there was no dispute to 
mediate. In express terms the agreement 
provided that no proposals for changes in 
rates of pay should be initiated until Octo- 
ber 1, 1953. In September the local, while 
the national officers were attempting to 
negotiate and mediate, called a strike which 
continued until a Presidential emergency 
board was appointed. The employees filed 
claims for unemployment insurance benefits 
from the date when the strike commenced 
until the date of the appointment of the 


Presidential emergency board. The issue 
litigated was whether the employees were 
entitled to unemployment insurance benefits 
in view of the language of the Railroad 
Unemployment Insurance Act which awarded 
benefits for unemployment due to participa- 
tion in strikes “except when the strike was 
commenced in violation of the provisions of 
the Railway Labor Act.” The Railroad Re- 
tirement Board denied the claim upon 
the ground that the strike was in violation 
of the provisions of the Railway Labor Act 
since the employees “disregarded completely 
the negotiating efforts, at the mediation 
stage, of the national officers of their Brother- 
hood and apparently were unconcerned 
about any of the requirements of the Rail- 
way Labor Act relating to the exertion of 
reasonable efforts to avoid interruptions of 
commerce or the operation of any carrier, 
particularly applicable while the mediation 
procedure prescribed by the Act was in 
progress.” The brotherhood sought to re- 
verse the decision of the board upon the 
ground that there was no violation of the act. 

The court affirmed the ruling. 
In so doing, the court quoted Congressman 
Hawes (with respect to the legislative his- 
tory of the act) and then continued: 


board’s 


“It seems clear that the Railway Labor 
Act was intended to encourage negotiation 
and conciliation and that the special dis- 
pensation in the Railroad Unemployment 
Insurance Act as to unemployment benefits 
was designed to encourage compliance with 
the ‘cooling off’ procedures of the Railway 
Labor Act. Even though the Railway Labor 
Act does not specifically state that it is 
illegal to strike before exhausting all at- 
tempts at negotiation, we cannot say the 
Board could not reasonably conclude that, 
for the purposes of the Railroad Unemploy- 
ment Insurance Act, a strike violates the 
Railway Labor Act when it is commenced 
in disregard of the duties that Act lays 
upon both the railroads and the employees. 
The restrictive interpretation urged by the 
3rotherhood would mean that the railroad 
employees could strike without making any 
effort whatsoever to negotiate or in any 
way observe the ‘cooling off’ provisions and 
procedures of the Railway Labor Act, and 
still collect unemployment benefits by se- 
curing a strike vote in an atmosphere of 
industrial hostility created by the employees’ 
disregard of statutory procedures. We are 
not persuaded that Congress intended to 
give the employees the benefits of the 
special dispensation of one act and at the 


* 281 U. S. 548 (1930). 
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The infant atomic energy industry, 
which came into being little more 
than a decade ago, has already be- 
come an important element in the 
nation’s job picture, according to 
data compiled by the United States 
Department of Labor. Technological 
breakthroughs will enhance the fu- 
ture potential greatly. The Depart- 
meni estimated that there were more 
than 150,000 jobs, ranging from 
mining to scientific research, in all 
phases of atomic energy activity in 
the spring of 1957. About three 
out of every four of these workers 
were employed by the Atomic Energy 
Commission and its operations and 
construction contractors. 


Same time permit them to avoid the burdens 
of the other. The respective acts are inter- 
related and must be read together in the 
framework of the issues here presented.” 
(Italics supplied.) 

Norris-LaGuardia does not bar an in- 
junction to compel exhaustion of the major 
disputes procedures. A number of lower 
federal courts have specifically so held. 
Thus, in South Buffalo Railway Company v. 
Brotherhood of Railway Trainmen,.™ after the 
carrier and the brotherhood had been un- 
able to agree concerning the latter’s demands 
for changes in rates of pay, rules and work- 
ing conditions, and while the dispute was 
still pending before the mediation board, 
the brotherhood called a strike. The United 
States District Court for the Western Dis- 
trict of New York granted an injunction. 

Similarly, in Ratlway Express Agency, Inc. 
v. International Brotherhood of Teamsters™ 
the carrier and the union were unable to 
agree concerning wages and work condi- 
tions. A contract between them was still 
effective and contained a no-strike clause. 
The dispute had been submitted to the 
National Mediation Board. The United 
States District Court for the Southern Dis- 


trict of New York enjoined a strike “until 
the expiration of the thirty-day cooling 
period referred to in Section 60 of the 
Railway Labor Act (45 USCA 160), or until 
all administrative remedies available under 
said act have been exhausted.” Counsel for 
the carrier cited the Chicago River case. 


In Union Railroad Company v. Division No. 
700 of Brotherhood of Locomotive Engineers “ 
the United States District Court for the 
Western District of Pennsylvania issued an 
order restraining a strike over a major dis- 
pute docketed by the mediation board. 
Similarly, the United States District Court 
for the Northern District of Illinois re- 
strained a major dispute strike which began 
less than 30 days after the mediation board’s 
withdrawal. (/ndiana Harbor Belt Railroad 
Company v. Brotherhood of Locomotive Engi- 
neers See also Great Northern Railroad 
Company v. Order of Railway Conductors of 
America.®) 

In addition, Judge Goldsborough in U. S. 
v. Brotherhood of Locomotive Engineers® re- 
jected the defense of the Norris-LaGuardia 
Act and on that and another ground en- 
joined a strike over a dispute which had 
been submitted to the mediation board. He 
said that Norris-LaGuardia should be con 
sidered “liberally but not literally.” 


Finally, there is a holding or strong 
dictum by the Fourth Circuit in the very 
recent case of Norfolk and Portsmouth Belt 
Line Railroad Company v. Brotherhood of 
Railroad Trainmen.” In that case, no doubt 
influenced by the Chicago River case, the 
brotherhood tried to switch from a minor 
to a major dispute en route. The brother- 
hood struck over a dispute as to whether 
the carrier under the contract had the right 
unilaterally to change the points where 
crews reported for work." The dispute 
was submitted to the adjustment board. 
During the pendency of the injunction suit 
the union suddenly conceded the carrier’s 
right to make such changes and asserted 
that the dispute was about working con- 
ditions resulting from the changes, that is, 
a major dispute. The court ordered the 
district court to enter a permanent injunc- 
tion. It said: 


(Continued on page 350) 


5% Civil No. 6574 (April 16, 1955). 

* Civil No. 119-371 (May 2, 1957). 

%@ Civil No. 15167 (November 2, 1956). 

5* Civil No. 55 C 1649 (October 17. 1955). 

% Civil Nos. 4869, 4870 and 4871 (DC Minn., 
1954). 

% 15 LABOR CASES ‘ 64.612, 79 F. Supp. 485 
(1948), cert. den., 335 U. S. 867 (1948). 

®” Case cited at footnote 44. 
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™ See Brotherhood of Railway Trainmen v. 
New York Central Railroad Company, 32 LABOR 
CASES 70.771 (CA-6. 1957) (aff'g 30 LaBoR 
CASES § 69,981, 140 F. Supp. 273). cert. den., 355 
U_ S. 877, in which it was held that such a dis- 
puce is neither a major nor a minor dispute. 
but an attempt to interfere with the carrier's 
right to manage its own business—that is, it 
was not a labor dispute. An injunction was 
granted. 
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Wage Structure During a Recession 
By MURRAY M. ROHMAN 


This article analyzes several wage theories in order to ascertain 
whether the way out of a depression or recession is to raise wages. 
The author notes that trade unionists generally urge that raising 
wages is the answer. However, there is authority for the proposi- 
tion that neither wage cuts nor wage increases represent effective 
remedies for increasing employment when a recession has occurred. 


HE WAGE ISSUE ranks high during 

negotiations between labor and manage- 
ment for a new collective bargaining agree- 
ment.’ The question usually is not whether 
there will be an negotiated, but 
rather how much of an increase. In con- 
this aspect, various criteria are 
utilized, such as ability to pay, cost of 
living, productivity, comparative earnings 
in the area or industry, purchasing power, 
the business cycle, and others.’ 

At the December, 1957 AFL-CIO con- 
vention in Atlantic City, Richard J. Gray, 
president of the AFL-CIO Building and 
Construction Trades Department, precipi- 
tated a flurry of excitement among labor 
leaders by calling for a 1958 wage freeze.’ 
This statement is contrary to those made 
by Federation President George Meany that 
msumer 


increase 


sidering 


“further increases inc income, 


which comes from wages, are essential” and 
by Walter Reuther, vice president of the 
federation and president of UAW, “that 
the U. A. W. approaches its major negotia- 
tions in 1958 on the basis that the economy 
demands an increase in consumers’ purchas- 
ing power.” * 

Upon an analysis of various statistical in- 
dexes, it would appear that the year 1958, 
as prognosticated by many economists, 
would indicate that there will be a down- 
swing in the business cycle. If this hy- 
pothesis be correct, then what policy should 
labor-management negotiators formulate for 
the consummation of their 1958 collective 
bargaining agreements, insofar as wage 
rates are concerned?°* 

The chosen purpose of this 
to test the validity of the conflicting state- 
by 


article 1s 


ments enunciated by Richard Gray ar 


Thomas K. Hitch and Richard Beaumont, 
“Community Pay-Rate Surveys,’’ 8 Labor Law 
Journal 395 (June, 1957): ‘‘While it is difficult 
to cite any single phase of industrial relations 
as the most important, there is no question but 
that wages and salary matters are among the 
basic issues in the employer-employee relation- 
ship. Employers, private and government: em- 
ployees: unions: and students of labor problems 
are continually reviewing wage and salary data 
and policies to determine equitable pay levels 
to retain or attract personnel, to improve stand- 
ards or to refine wage theory."’ 

2?Sumner H. Slichter, Basic Criteria Used in 
Wage Negotiations (Chicago Association of Com- 
merce and Industry, 1947). pp. 7-8 

3 First National City Bank monthly 
“Business and Economic Conditions" 
York, January. 1958). p. 6 

‘Item in The Wall Street Journal, Dallas 
Edition. December 9, 1957, p. 1: item in 39 
Labor 3 (December 21, 1957. Washington, 
D. C.): ‘The present ‘slackening’ in the 
economy makes it ‘doubly imperative’ that 
unions negotiate sizable wage boosts to increase 


letter, 
(New 


Wage Structure 


consumer purchasing power, the convention 
stressed. As proof of this, it recalled that wage 
hikes were a ‘stimulating force’ in recovery 
from the 1954 recession.” 

5 Annual Forecasts for 1958 (Boston, United 
Business Service Company, December 9, 1957), 
Vol. 49, p. 483: 

“‘An increasing number of business indicators 
have been turning unfavorable during the past 
few months. The Federal Reserve Board index 
of industrial production has declined. Unem- 
ployment has risen. Carloadings, business cap- 
ital outlays, personal income, manufacturers’ 
new orders—all of these are down. 

“The recession will continue through the first 
half of 1958."’ 

Also release, 
United States 
ment, Hours, 


Bureau of Labor Statistics, 
Department of Labor, Employ- 
and Earnings: November 1957 
(Washington, D. C., United States Government 
Printing Office, December 11, 1957), p. 1: ‘For 
the first time in almost 3 years, nonfarm em- 
ployment fell below year-ago-levels: it was 
250.000 under last November. Manufacturing 
(Continved on following page) 


343 


An attorney, the author is presently an asso- 
ciate professor at Texas Christian University 
in the field of personnel management and in- 
dustrial relations. Mr. Rohman is also an arbi- 
trator for the American Arbitration Association. 


George Meany and Walter Reuther. With- 
in the framework of economic wage theo- 
ries there will be included an analysis of 
the influence of the business cycle criterion; 
and lest my motives be misinterpreted, it is 
well to repeat that the business cycle is 
only one of the criteria used. 


In truth, this dilemma was previously 
presented to the ad hoc board appointed in 
1949 by President Truman in the steel-industry 
dispute.” That economic period was gen- 
erally considered an inflationary one, but 
exhibited cross-current deflationary tenden- 
cies at the same time. It is a truism that 
a decision in a vital industry affects the 
macroeconomic organisms of the nation.’ 


This realization has also been reflected in 
the attitudes of employers who have recog- 
nized that negotiations leading to the col- 
lective bargaining agreement constitute part 


of the framework within which adminis- 


trative and executive management must 
operate.” The consummation of the con- 
tract itself proscribes the activities of the 
company to the extent that employers have 
become aware that a laissez-faire company 
wage policy is ineffectual and anachronis- 
tic.” The practical concatenation of genuine 
collective bargaining with national unions 
which set union wage policy on a national 
basis is possible only on a multiple-employer 
or industry-wide basis.” 

The specific problem raised by union 
spokesmen at the December, 1957 conven- 
tion poses the following problem: whether 
during a boom, the way to prevent the on- 
slaught of depression is to raise wage rates 
and, similarly, during a recession or de- 
pression, the path to follow in order to 
obtain a recovery to full employment is 
likewise to raise wage rates.” 


(Footnote 5 continued) 
jobs, which have been generally declining since 
the beginning of 1957, were 625,000 below a 


year ago.” 
Cf. 50 Newsweek 98 (December 16, 1957), 
p. 98, Martin Gainsbrugh, chief economist, Na- 


tional Industrial Conference Board: ‘‘Allowing 
for the usual lag of nine months between capital 
appropriations and expenditures, the downward 
pattern of appropriations in our survey suggests 
a decline in expenditures at least through the 
first half if not throughout 1958 . . 

See Economic Trends and Outlook (AFL-CIO 
Economic Policy Committee, November, 1957), 
Vol. 2, at p. 4: ‘Serious unemployment condi- 
tions may rise after the start of 1958, when 
retail and wholesale businesses lay off workers, 
following the Christmas sales peak.’’ 

* David L. Cole, Carroll R. Daugherty, Samuel 
I. Rosenman, Report to the President of the 
United States on the Labor Dispute in the Basic 
Steel Industry (Washington, D. C., United 
States Government Printing Office, September 
10, 1949). 

™Murray M. Rohman, “National Emergency 
Disputes,'’ 8 Labor Law Journal 523 (August, 
1957), at p. 526: ‘‘The public’s interest in the 
peaceful settlement of disputes is of paramount 
importance. The American economy is a highly 
integrated mechanism which is noted for its 
interdependence. An important segment of our 


344 


such as shipping, transportation, steel 


economy, 
coal mining, etc., affects all seg- 


production, 
ments.”’ 

5’ Neil W. Chamberlain, The Union Challenge 
to Management Control (New York City, Harper 
& Brothers, 1948), p. 198. 

*Cf. William Foote Whyte, Pattern for In- 
dustrial Peace (New York City, Harper & 
Brothers, 1951), at p. 200; he believes that con- 
sultation and joint action greatly strengthened 
the economic effectiveness of the management 
organization. 

“In discussing the process of accommoda- 
tion between management and labor, Chamber- 
lain noted that ‘‘if it is the process of accom- 
modation which is giving rise to this dispute— 
with the unions trying to ‘get themselves accom- 
modated’ and management wondering how far 
they ought to be accommodated—is there no 
alternative to the battle which at times waxes so 
bitter and grim?’’ (‘‘The Practical Meaning of 
Union-Management Cooperation,’’ The Union’s 
Role in Production Management (1950), p. 5, 
paper presented before the American Manage- 
ment Association in November, 1949.) 

4 This article only discusses the problem in 
its broader aspects and, therefore, does not in- 
clude wage rates which are manifestly below 
the general average, or where inequities exist 
which need correction. 
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It has been suggested by writers in this 
field that economists, much concerned with 
supply-and-demand curves, also believe that 
trade unions are not aware of the relation- 
ship between wage rates and employment.” 


Marginal Productivity Theory 
of Wages 


A contemporary economic writer con- 
siders the marginal productivity theory to 
be the “orthodox” theory of wages, because 
“the statement that ‘wages tend to measure 
the marginal productivity of labour’ is at 
once the most illuminating analytically and 
the most important practically for the con- 
sideration of wage policy.” “ 

Generally, the marginal productivity theory 
involves the problem of entrepreneurs en- 
deavoring to ascertain the most economical 
combination of the productive factors, so 
that the price they must pay for the last 
added, or marginal, unit is just equal to 
the value of the product of that unit. 

Specifically, the price of labor, or the 
wage it tends to receive, is determined by 
the product which is yielded by the mar- 
ginal unit. Employers attempt to calculate 
how much will be added to their total prod- 
uct if they employ an additional unit of 
labor; this determination governs their de- 
mand price for labor. Involved is the prin- 
ciple of diminishing marginal productivity 
—that is, as additional units of a variable 
factor are combined with other factors 


which are held constant, the total output 
will at first increase, then tend to decrease 
below the point where the returns will be 
proportional to the added units of the vari- 
able factor. On the bases of certain assump- 
tions, the wage that can be commanded just 
equals the amount that is added to the total 
product by the marginal units of the supply. 
The function of the elasticity of substitution 
—substitution of one factor of production 
for another in response to relative price 
changes—is as important to the theory as 
the requirement that the price of each fac- 
tor of production be equal to its marginal 
product. 

Stated another way, and in its simplest 
form, the theory holds that any given type 
of labor will be paid a wage equal to its 
value to the employer. Technically stated, 
the wage of any given type of labor is equal 
to the marginal revenue product of that par- 
ticular type of labor, excluding exploita- 
tion.* Gordon F. Bloom defines “marginal 
revenue product” as “the net anticipated 
addition to the money revenue of the firm 
attributable to the addition of one more 
unit of a factor.” * 

The operation of the theory is dependent 
upon certain assumptions which are both 
explicit and implicit... If we accept the 
assumption that the prime objective of an 
employer is to maximize profits, then the 
employer will only pay a wage that is just 
equal to the marginal revenue product.” 
According to the theory, the employer will 


2 John T. Dunlop, ‘“‘Wage Policies of Trade 
Unions,"" 32 American Economic Review 290 
(Supplement, 1942), at p. 297. Also, Lloyd G. 
Reynolds notes: ‘‘The prevalent opinion among 
economic theorists has been that unions can do 
only a limited amount of good . . even for 
their own members, and that any gains are 
likely to be outweighed by the harmful effects 
of ‘artificial’ interference with economic forces."’ 
(Labor Economics and Labor Relations (New 
York City, Prentice-Hall, Inc., 1949), p. 448.) 

% Dennis H. Robertson, ‘‘Wage-Grumbles,”’ 
as included in Readings in the Theory of Income 
Distribution (Philadelphia, The Blakiston Com- 
pany, 1946), at p. 221. 

% Joseph Shister, Economics of the Labor 
Market (New York City, J. B. Lippincott Com- 
pany, 1949), pp. 372-388. 

% ‘*A Reconsideration of the Theory of Ex- 
ploitation,”’ 55 Quarterly Journal of Economics 
416. 

% John Bates Clark, in The Distribution of 
Wealth (New York City, Macmillan Publishing 
Company, 1924), at p. 56, listed the explicit 
assumptions. 

See Paul H. Douglas, The Theory of Wages 
(New York City, Macmillan Publishing Com- 
pany, 1934), pp. 69-71, for the implicit assump- 
tions. 

Enumerated are certain simplified assumptions 
and limitations to aid in the analysis of the 
theory. The assumptions are: (1) employers’ 
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always seeking to maximize profit, (2) sources 
of productive services limited and constant, (3) 
tas‘e, income and technology remaining con- 
stant, (4) pure competition, (5) complete knowl- 
edge by both labor and employers and (6) 
complete mobility of labor and capital. The 
limitations are: (1) Employers may not know 
precisely where the marginal product lies. (2) 
The theory is made unrealistic by existence of 
monopoly and absence of mobility and knowl- 
edge. (3) It assumes that combinations of 
productive services can be varied, when in fact 
technological conditions often prevent variation. 
See Arthur Edward Burns, Alfred C. Neal and 
D. S. Watson, Modern Economics (New York 
City, Harcourt, Brace & Company, 1948), pp. 
395-405. Also, cf. Douglas, work cited, at pp. 
76-78. 

% Robertson, in work cited at footnote 13, at 
Pp. 222, aptly notes that there is a “‘misappre- 
hension that the orthodox theory asserts that 
wages are determined by marginal productivity. 
It does not . . . it asserts that they measure it, 
and that there is therefore a functional relation 
between the rate of wages paid and the num- 
ber of persons employed."’ 

Harry A. Millis and Royal E. Montgomery, in 
Labor’s Progress and Some Basic Labor Prob- 
lems (New York City, McGraw-Hill Company, 
Inc., 1938), at p. 204, state: ‘‘all that the theory 
predicates is a tendency toward long-run corre- 
spondence.”’ 
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be maximizing his profits insofar as the 
hiring of labor is concerned when the wage 
is just equal to the marginal revenue 
product.” 

However, there are certain refinements in 
the theory which negative the assumption 
that the volume of employment in the in- 
dividual firm will always rise if the wage 
scale is reduced, and vice versa.” 

The theory recognizes that a given wage 
change will not influence the volume of 
employment if: (1) There is an offsetting 
shift in marginal revenue product, (2) labor 


is being exploited and (3) the employer is 


willing to forego maximization of profits 
in the short run for larger gains in the long 
run. 


Exploitation of Labor 


The implication of the theory is that labor 
is being exploited when it receives a wage 
which is less than its marginal revenue 
product. Nondeliberate exploitation occurs 
when labor receives less than its marginal 
revenue product because of forces beyond 
the control of the individual employer.” 
In this instance, the assumption that the 
employer can obtain all the labor he wants 
at the prevailing wage is no longer valid. 
Rather, the more labor the employer hires, 
the more he must pay for each unit of 
labor.” 

Opportunity for deliberate exploitation 
exists when labor receives less than the 
marginal revenue product because of condi- 
tions which are within the employer's con- 
trol.” Here, a given wage change will not 
necessarily affect the volume of employment 


in the individual firm. The most common 
instance of deliberate exploitation occurs in 
firms where there is a kinked product de- 
mand curve—where the product is sold 
under oligopoly.” The significance of such 
a curve is that it affects the shape of the 
marginal revenue product curve and, thus, 


“within limits of the relevant range, the 


wage can vary without affecting the firm's 
volume of employment. 


Short-Run v. Long-Run Gains 


It was originally assumed that the em- 
ployer was bent on maximizing profits at 
every point. Conceding that this assump- 
tion was unrealistic, it follows that a given 
wage increase need not reduce the volume 
of employment. He may be thus motivated 
by the fact that if he decreased the number 
of present employees, he might have diffi- 
culty in rehiring them in the future. Fur- 
ther, the cost of retraining new employees 
might offset any present gain that might be 
derived from trimming his labor force.” 
Hence, he is willing to forego short-term 
profits for greater benefits in the future, 
secure in the knowledge that he will have 
an adequate labor force when economic con- 
ditions warrant. 


Is it proper to assume that profit maxi- 
mization is the sole long-run objective of 
the employer? The answer cannot encom- 
pass all employers—it depends on motiva- 
tions. Where profit maximization conflicts 
with the desire for power, recognition and 
respect, the nonpecuniary drives are potent 
factors. Generally, however, the marginal 


% J. R. Hicks, in The Theory of Wages (Lon- 
don, Macmillan and Company, Ltd., 1935), at 
p. 9, notes: ‘‘The only wage which is consistent 
with equilibrium is one which equals the value 
of the marginal product of the available 
labour.”’ 

Cf. Nathan Belfer and Gordon F. Bloom, 
“Unionism and the Marginal Productivity 
Theory,"’ as reproduced in Lester and Shister, 
editors, Insights into Labor Issues (New York 
City, Macmillan Publishing Company, 1948). At 
p. 265, the authors, in discussing the effects 
of unionism on the marginal productivity 
theory, express belief that “‘because unionism 
has more than a wage dimension, because it 
alters the nature of industrial organization and 
control, unions can raise wages without pro- 
ducing unemployment.” 

% Albion G. Taylor, in Labor Problems and 
Labor Law (New York City, Prentice-Hall, Inc., 
1950), at p. 175, interjects an innocuous state- 
ment: ‘Since the principle of indefinite possi- 
bilities for substitution, within each factor and 
among the factors, underlies marginalism, the 
theory at best represents but a tendency.” 


2° Bloom, work cited at footnote 15, at p. 419 
(due to the existence of discontinuities in the 
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demand curve or a less-than-perfectly elastic 
labor supply curve). 

*t This is readily apparent in an era of full 
employment. 

= Joan Robinson, The Economics of Imperfect 
Competition (London, Macmillan and Company, 
Ltd., 1934), at p. 300. In discussing discrimi- 
nation by monopsonistic employers, she states: 
“The amount of employment will be so regu- 
lated that the marginal net productivity of the 
least efficient man is equal to the uniform wage. 
Discrimination will then be perfect."’ 

3 Paul Sweezy, “‘Demand Under Condi- 
tions of Oligopoly,’’ 47 Journal of Political 
Economy 568 (August, 1939), at pp. 569-570. 
Sweezy points out that this condition occurs 
“where the demand curve has a corner, the 
marginal revenue curve, of course, has a dis- 
continuity."’ 

** Alfred Marshall, in Principles of Economics 
(Eighth Edition, New York City, Macmillan 
Publishing Company, 1949), at p. 565, states: 
“It is true that high-paid labor is really cheap 
to those employers who are aiming at leading 
the race and whose ambition it is to turn out 
the best work by the most advanced methods. 
They are likely to give their men high wages 
and to train them carefully.”’ 
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productivity theory holds that the employer 
is bent on maximizing profits in the long- 
run period. 

The discussion of. wage theories thus far 
supports the conclusion that humans are 
still searching for a panacea. As fast as one 
theory is discarded, a new one is brought 
forth to replace it. Economists are anxious 
to provide a single answer to the problem 
of wages—and it is their theoretical analysis 
which will supply a determinate solution to 
the conundrum.” 

Richard A. Lester succinctly questions: 
“Which of these various wage theories is 
correct? The only frank reply is that no 
one of them is absolutely correct. Each 
one may contain some truth, but none of 
them alone covers the whole ground and 
explains all the facts.” ™ 

Alfred Marshall’s analysis is still perti- 
nent, and his discussion of the marginal- 
productivity theory is well worth repeating: 


“This doctrine has sometimes been put 
forward as a theory of wages. But there is 
no valid ground for any such pretension. 
The doctrine that the earnings of a worker 
tend to be equal to the net product of his 
work, has by itself no real meaning; since 
in order to estimate net product, we have 
to take for granted all the expenses of 
production of the commodity on which he 
works, other than his own wages. 

“But though this objection is valid against 
a claim that it contains a theory of wages, 
it is not valid against a claim that the doc- 
trine throws into clear light the action of 
one of the causes that govern wages.” ™ 


Keynesian Economics of Employment 


Were Meany and Reuther distorting the 
postulate of Keynes in their espousal of a 
wage rate-increase for collective bargaining 
agreements for the year 1958? Prior to 
a review of the specifics of Keynes, an over- 


all summary of his theory may be helpful in 
the analysis: 

(1) Employment, and income, depend 
on effective demand. 

(2) Effective demand is determined by 
the propensity to consume and the volume 
of investment. 

(3) The propensity to consume is rela- 
tively stable. 

(4) Employment depends on the yolume 
of investment if the propensity to consume 
is unchanged. 

(5) Investment depends on the rate of 
interest and the marginal efficiency of capital. 

(6) The rate of interest depends on the 
quantity of money and liquidity preference. 


(7) The marginal efficiency of capital 
depends on the expectations of profit yields 
and the replacement cost of capital assets.” 

The three independent variables used by 
Keynes to distinguish his theory are the 
propensity to consume, the marginal effi- 
ciency of capital, and the rate of interest. 
Predicated on a given supply function, em- 
ployment is determined by aggregate demand, 
which in turn depends on the propensity to 
consume and the amount of investment at a 
specific time. Correlatively, when income in- 
creases, consumption expenditures increase also, 
but by a lesser amount than income. This 
means that investment must increase to fill the 
gap between income and consumption.” 


Propensity to Consume 


The propensity to consume is a concept 
which indicates a functional relationship of 
how consumption varies when income var- 
ies, but in the short run it is assumed that 
the propensity to consume is_ relatively 
stable.” 

Generally, a high propensity to consume 
is favorable to employment, depending on 
the level attained, for then there is rela- 


Campbell R. McConnell, ‘‘Collective Bar- 
gaining and the Survival of Capitalism,’’ 5 
Labor Law Journal 311 (May, 1954). 

2 Economics of Labor (New York City, Mac- 
millan Publishing Company, 1941), p. 186. 

Cf. Theodore Levitt, ‘‘The Future of Collec- 
tive Bargaining in an Age of Inflation,’’ 5 Labor 
Law Journal 1 (January, 1954), at p. 20: ‘In 
summary, therefore, considering the many im- 
pediments to clear analysis and prediction and 
the presence of concurrently changing input 
prices and changes in the levels of output, it is 
clear that the ‘effect of a change in [wages] 
cost upon price and the effect of a change in 
price upon employment cannot be foretold with 
any degree of confidence’.’’ 

2™ Marshall, work cited at footnote 24, at 
p. 518. 
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* Dudley Dillard, The Economics of John 
Maynard Keynes (New York City, Prentice-Hall, 
Inc., 1948), p. 49. 

2» John Maynard Keynes, The General Theory 
of Employment Interest and Money (New York 
City, Harcourt, Brace & Company, 1939), pp. 

*® Expressed in symbols, consumption equals 
“c’’ and income equals ‘‘y."’ Average propensity 


to consume can be written as — and marginal 
y 
Ac 


propensity to consume as —. As income in- 


Ay 
creases, consumption increases, but by less than 
Ac 
income; therefore —— is always less than one. 
Ay 
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tively slight investment necessary to fill the 
void between income and consumption.” 


Marginal Efficiency of Capital 

Keynes indicates that the marginal efficiency 
of capital depends on the expectations of 
profit yields and the replacement cost of 
capital assets.” It is the highest rate of 
return over cost expected from producing 
one more unit—the marginal! unit—of a par- 
ticular type of capital asset. 

Fluctuations in the marginal efficiency of 
capital are the fundamental cause of the 
business cycle and temporarily can be offset 
by a corresponding fall in rate of interest. 


Rate of Interest 

The rate of interest, according to Keynes, 
is another determinant of the volume of 
investment. In turn, the rate of interest is 
based on liquidity preference—transactions, 
precautionary and speculative motives—and 
the quantity of money. Thus, the level of 
interest rates depends upon psychological 
factors, which are conditioned by economic 
activities. Interest is a payment for not 
hoarding—a reward for parting with control 
over wealth in its liquid form.” 


Investment Multiplier 

Keynes's stress of effective demand was 
conditioned by his objective of explaining 
the determinants of the volume of employ- 
ment. In essence a high propensity to con- 
sume is favorable to employment but, in 
order to raise the consumption level, invest- 
ments need to be increased, thus causing 
incomes to rise. 

The propensity to consume indicates a 
relationship between income and consump- 


tion at all levels of employment. In addi- 
tion, there is also a definite ratio between 
investment and income. Based on the mar- 
ginal propensity to consume, a given increase 
in investment will be reflected in a propor- 
tionate increase in employment and income. 
Given the propensity to consume, there is a 
definite ratio between any increase in in- 
come, delta Y, dy (the marginal increment 
of national income) and any given increase 
in investment, delta I, di (the marginal in- 
crement of the community’s investment)— 
which is denominated as the investment 
multiplier, K.* 


Problem of Unemployment 


The advocacy of a wage theory which, in 
essence, provides for (1) raising wage rates 
as a means of preventing a depression and 
(2) similarly raising wage rates as a means 
to obtaining a recovery during the down- 
swing of a business cycle, is a distortion of 
the theory espoused by Keynes. The con- 
clusion is inevitable that this is an unor- 
thodox version of Keynesian economics. 

The crux of the contention of Messrs. 
Meany and Reuther for a wage rate increase 
is predicated on the contention that such an 
increase will raise output and employment 
through an increase in aggregate demand, 
that is, purchasing power or consumption 
spending. On the other hand, as stressed 
by Mr. Gray (and management), a wage 
rate increase in this period of the business 
cycle will reduce output and employment; 
the increase in the firms’ production costs 
will lead to product price increase and re- 
duce purchases, output and employment.” 

A comparison of classical economics and 
Keynesian economics reveals the difference 
in approach to the problem of employment.” 


The propensity to consume is made to de- 
pend on given organization, equipment and 
technique, which Keynes assumes (work cited 
at footnote 29, at p. 17). 

Cf. criticism by Gottfried Haberler, ‘The 
General Theory,’’ Ch. XIV of The New Eco- 
nomics, edited by Seymour E. Harris (New 
York City, Alfred A. Knopf, 1950), at p. 168. 

* Keynes, work cited at footnote 29, at p. 141. 

%3 Keynes, work cited at footnote 29, at pp. 
166-168. Also John Maynard Keynes, ‘‘The 
Theory of the Rate of Interest,’’ reproduced in 
volume cited at footnote 13, at pp. 418-424. 

Cf. R. F. Harrod, Ch. VIII, volume cited 
at footnote 31, at p. 69: ‘‘The theory of interest 
is, I think, the central point in his scheme... . 
That is why he lays what may seem an undue 
emphasis on the doctrine that interest is essen- 
tially the reward not for saving but for parting 
with liquidity.’’ Also see Dennis H. Robert- 
son, “‘Mr. Keynes and the Rate of Interest,’’ in 
volume cited at footnote 13, at pp. 425-460. 

% The multiplier is equal to the reciprocal of 
one minus the marginal propensity to consume. 


Cf. Richard M. Goodwin, ‘‘The Multiplier,” 
Ch. XXXVI, volume cited at footnote 31, 
at pp. 482-499. as to the influence of Kahn, 
Robertson and Frisch. 

* Robert D. Leiter, ‘‘The Contributions of 
Wage Theory,"’ 4 Labor Law Journal 389 (June, 
1953), at p. 398: ‘‘Current thinking has empha- 
sized that in the short period there are limits 
to the extent to which the economic position 
of workers may be improved. It has also 
brought to the fore the idea that, though in the 
consideration of a single firm or even of a 
single industry the cost element involved in a 
wage increase may be of paramount importance 
to the employer, when a general wage move- 
ment occurs in the economy, the fact that total 
income and purchasing power of consumers are 
also changed cannot be ignored.”’ 

* Keynes, work cited at footnote 29, at p. 3: 
The reference to classical economists denotes the 
followers of Ricardo, including John Stuart Mill, 
Alfred Marshall, Edgeworth, and A. C. Pigou. 
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Keynes denies, and the classical school as- 
serts, that wage adjustments can be a sig- 
nificant factor in restoring the economy to 
full employment. For example, the gist of 
the classical school argument for a wage cut 
in the event of serious unemployment is as 
follows: 

Predicated on J. B, Say’s law that supply 
creates its own demand, employers believe 
they can derive higher profits through a 
_ general wage cut.” A priori, a wage cut 
will lower costs to the firm, which means 
it can sell its product at a lower price and 
this in turn will result in an increase in 
sales. The increase in demand will be re- 
flected in an increase in employment to raise 
production. Profits will increase based on 
the assumption that the reduction in wages 
will be greater than the decrease in prices. 
Presumably, this process will continue until 
equilibrium is reached at full employment.* 


Keynes’s rejection and censure of the 
classical theory is centered on one main flaw— 
it revolves primarily around a particular in- 
dustry and neglects the concept of effective 
demand. He maintains it disregards the 
problem of the effect on aggregate effective 
demand when money wages are reduced— 
assuming that organized labor would be 
amenable to its consequences.” On _ the 
other hand, Keynes asserts that employment 
can increase only if there is an increase in 
the propensity to consume, or an increase in 
the marginal efficiency of capital, or a fall 
in the rate of interest. 


Keynes’s theory of employment is founded 
on two propositions: First, in a depression, 
workers are willing to work at even less 
than the current rate of wages but cannot 


find jobs.“ Second, Keynes asserts that if 
wages were to fall, unemployment—instead 
of decreasing—would in all probability grow 
worse, due to increasing the relative share 


of the national income of the rentiers, whose 
consumption habits tend to be inflexible. 
In addition, cutting wages would reduce the 
relative income share of labor, the sector 
of the eccnomy whose habits are more 
flexible. In brief, wage adjustments may 
reduce the economy’s propensity to consume. 
It may also result jn engendering the belief 
that the wage adjustments will be extended 
in the future. This event will act as a limi- 
tation to investment as well as to consump- 
tion, and so further curtail employment.” 


Comparison of Trade Union 
Argument and Keynes 


Trade unionists, generally, urge that the 
way out of a depression is to raise money 
wages which will be reflected in increased 
purchasing power and employment. An 
examination of the direct effects of this type 
of panacea indicates the same defects as the 
wage-cut argument of the classicists. Specifi- 
cally, higher wages will increase costs and 
prices by an amount that will offset the 
nominal increase in purchasing power. With 
real wages remaining at the same level, 
there will be an increase in nominal effective 
demand but not in real effective demand, 
thus negativing an increase in employment 
for any lasting period.” A wage increase 
will not stimulate greater investment; with- 
out an increase in the demand for invest- 
ment sufficient to fill the gap between in- 
creased income and increased consumption, 
there cannot be an increase in employment. 

The indirect effects of an increase in wage 
rates may have a favorable influence upon 
the distribution of income and thus tend to 
increase the propensity to consume—but 
both the marginal efficiency of capital and 
the rate of interest will tend to influence 


“Cf. Paul M. Sweezy, ‘‘Keynes, the Econo- 
mist."" in Ch. X, volume cited at footnote 
31, at pp. 104-105; and Haberler, at p. 173, with 
reference to Say's Law. 

% See A. C. Pigou, ‘‘Money Wages in Relation 
to Unemployment,’’ 48 Economic Journal 134 
(1938), at pp. 136-137: ‘‘We may conclude, 
therefore, that, within the framework of our 
model, a cut in money wage-rate is fairly 
certain to entail a reduction in the rate of 
interest, and so an increase in employment. In 
the sense that it would not entail an increase 
in employment unless it entailed a reduction 
in the rate of interest, we may properly say 
that it acts on the volume of employment 
through the rate of interest." 

*® Keynes, work cited at footnote 29, at pp. 

7-259. Cf. John R. Hicks, “‘Mr. Keynes and 
the ‘Classics’: A Suggested Interpretation."’ 
5 Econometrica 147 (1937), at p. 150: “‘A rise in 
rate of money wages will necessarily diminish 
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employment and raise real wages. For an un- 
changed money income cannot continue to buy 
an unchanged quantity of goods at a higher 
price-level; and unless the price-level rises, the 
prices of goods will not cover their marginal 
costs. There must therefore be a fall in em- 
ployment.”" 

“ Keynes, work cited at footnote 29, at p. 15. 
This is the extraordinary situation of involun- 
tary unemployment which the classical theory 
refused to admit was possible. 

“ Keynes, work cited at footnote 29, at pp. 
260-264. 

“Cf. Lorie Tarshis, ‘‘Changes in Real and 
Money Wages,"’ 49 Economic Journal 150 
(March, 1939). Tarshis indicates there is a 
high direct or positive association between 
changes in money wages and real wages. Also, 
see John T. Dunlop, ‘“‘The Movement of Real 
and Money Wages,"’ 48 Economic Journal 413 
(September, 1938), at p. 421. 


349 


the volume of employment unfavorably. 
Expectations being an important psycho- 
logical barometer, it would hardly be feasible 
to expect businessmen to be inclined to 
accept higher costs—through increased wages 
—when they were already sustaining losses. 
The rate of interest will also tend to increase 
due to a greater demand (unless there is an 
expansion in the total quantity of money). 
This would react unfavorably upon em- 
ployment.* 


Keynes's Flexible Money Policy 
Keynes rejects both wage cuts and wage 
increases as effective remedies for increasing 
employment when a depression has set in. 
Instead, he argues for a flexible monetary 


policy as a preferable alternative to cutting 
wages. Real wages will rise in the long run, 
due to increased productivity, and he prefers 
higher real wages as a consequence of rising 
money wages with stable prices.” This, in 
turn, will have favorable repercussions upon 
expectations and on the entire economy. 


Conclusion 

It is apparent from the foregoing analysis 
that Keynesian economics does not sustain 
the arguments of Meany and Reuther that 
the way out of a recession is to raise wage 
rates. In fact, Keynes rejects wage in- 
creases as well as wage decreases, thus sup- 
porting Gray for a stable level of wage rates 
for the year 1958. [The End] 


INJUNCTIVE PREVENTION OF STRIKES ON RAILROADS AND AIRLINES— 
Continued from page 342 


“If ‘the moral force of public opinion 
(is the) ultimate sanction’ of the Act in 
the disposition of ‘major disputes’, it is 
incumbent upon the parties to submit 
themselves to the successive procedures 
of the Act before resorting to self-help. 
Virginian Railway Company v. System Fed- 
eration, 300 U. S. 515, 57 S. Ct. 592, 81 L. 
Ed. 789; Elgin, Joliet & Eastern Railway 
Company v. Burley, 325 U. S. 711, 65 S. Ct. 
1282, 89 L. Ed. 1886. These procedures 
are ordinarily initiated by giving the notice 
of proposed changes in agreements re- 
quired by Section 6 of the Act (45 U. S.C. A. 
156). The Brotherhoods did not comply 
with Section 6. Nor can we say that the 
carrier waived the requirements of that 
Section when it subsequently participated 
in mediation, for the issue framed was a 
‘minor’ one to which Section 6 is inap- 
plicable. Indeed it was handled as such, 
and all of the mandatory procedures in 
aid of settlement of ‘major disputes’ have 
not been completed. 

“If by a tardy change in its legal posi- 
tion, a party could convert a ‘minor dispute’ 
processed through the procedures applica- 
ble only to those disputes, into a ‘major 
dispute’ fully processed, the mandatory pro- 


visions of the Act in aid of settlement of 
‘major disputes’ would be circumvented and 
the public denied those safeguards against 
interruptions of service, the establishment 
of which was the major purpose of the Act. 
The concession of the Brotherhoods to the 
legal position of the carrier upon the ‘minor 
issue’ may have made moot the pending 
proceeding before the Adjustment Board, 
but it cannot leave them free to strike in aid 
of proposed contract changes when they 
have not fully processed any such proposal 
as a ‘major dispute’ under the required pro- 
cedures of the act.” 


Conclusion 


It is submitted that strikes concerning 
minor disputes on the railroads and airlines 
may be prevented by injunctions. It is 
further submitted that strikes concerning 
major disputes on the railroads and airlines 
may be prevented by injunctions if the rail- 
road or airline involved has made “every 
reasonable effort” “with the aid of any 
available governmental machinery” to settle 
the disputes and the brotherhood or union 
has failed to exhaust the statutory procedures. 


[The End] 


#R. W. Fleming, ‘Collective Bargaining in 
1958,’ 8 Labor Law Journal 614 (September, 
1957), at p. 618, mentioning a dinner speech by 
Harvard economist John K. Galbraith, to the 
effect that an ‘‘uncharted course would be to 
attempt to maintain a stable economy while en- 
joying full employment and capacity output.”’ 
Fleming noted: ‘“‘The challenge of how to do 
this was one he threw at the executives from 
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labor and management who attended the dinner. 
A provocative proposal which he mentioned was 
that there be a standstill in price increases for 
six months or so after the conclusion of any 
general collective bargaining agreement.” 

* Dillard, work cited at footnote 28, at pp. 
217-218. 

* Keynes, work cited at footnote 29, at p. 271. 
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Union Welfare Funds 


By RAYMOND BUCHBINDER 


Certain states have adopted regulatory laws governing the reporting 
of union welfare funds, and federal legislation (S. 2888) is before 
Congress now. Mr. Buchbinder discusses this legislation and its ef- 
fect on accounting procedures. This article is reprinted from the 
February, 1958 issue of The New York Certified Public Accountant. 


MPLOYEE-EMPLOYER-managed wel- 
4 fare plans operating under a trust agree- 
ment resulting from collective bargaining 
between a union and one or more employers 
have been brought to the public’s attention 
during the past few years due to various 
state and federal investigations of improper 
practices. As a result of these investiga- 
tions, an ethical-practices code for health 
and welfare plans was promulgated by the 
executive council of the AFL-CIO; certain 
states adopted regulatory laws; and federal 
legislation is pending. The effect of these 
regulations and their specific requirements 
relative to accounting practices will be 
covered subsequently in this article. Em- 
bodied in each of these is the principle of 
full disclosure, with the requirement that 
the certified public accountant or licensed 
accountant prepare certain reports reflecting 
essential information. Hence, the auditor 
must be thoroughly acquainted with the 
applicable provisions of the pertinent laws 
and regulations, including the Taft-Hartley 
Act and such basic documents as the col- 
lective bargaining agreement and the trust 
agreement. He should also have an under- 
standing of government-labor-management 
influences. It is only by having this back- 
ground that the certified public accountant 
can effectively proceed with the examination 
of a welfare fund. 


The terms “plan” and “fund” can be un- 
derstood when it is realized that the plan 
is the trust agreement itself, and the fund— 
which is created by the plan—means the 
money or other things of value which are 
under the control, or in the custody, of the 
trustees for the administration and operation 
of the plan. 


Union Welfare Funds 


Welfare plans usually have their origin 
in a collective bargaining agreement, which 
normally provides that they be administered 
under a separate trust agreement. The life 
of a welfare plan is coexistent with the life 
of the collective bargaining agreement creat- 
ing it. 

The collective bargaining agreement may 
or may not detail the types of benefits 
to be provided, but it usually specifies the 
amount of contribution to be made by the 
employer. Contributions are not usually re- 
quired from either the union or the employees. 

A sample type provision from a collective 
bargaining agreement follows: 

“The employer agrees to pay cents 
per hour, regular or overtime, worked by 
each worker to the XYZ Welfare Fund. 
Hours worked shall, for the purpose of this 
paragraph, include hours for each day 
of paid holiday, paid vacation and paid 
sick leave.” 

An agreement may provide, in lieu of a 
specified sum per hour, for the employer 
to pay a flat percentage on each employee's 
earnings or a specified amount per day per 
employee. It further provides for the fre- 
quency of payment, reporting of the payroll 
and other necessary information for the 
proper administration of the plan, as well 
as for the examination for the plan of the 
employer’s payroll and other pertinent records. 

A copy of this collective bargaining agree- 
ment should be an integral part of the 
auditor’s work papers. Although rules rela- 
tive to the determination of coverage and 
reporting of payroll data by the employer 
may be detailed in this agreement, they are 
always contained either in the trust agree- 
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ment or in the minutes of the trustees’ 
meetings. 


Government Interest 
in Adequate Reporting 

It was the Labor Management Relations 
Act of 1947, commonly known as the Taft- 
Hartley Act, which required the establish- 
ment of a trust for the operations of these 
plans. Section 302 of this act, as amended, 
made it unlawful for any employer to pay 
any money or thing of value to the union 
or its representatives, except contributions 
to a jointly operated trust fund for welfare 
and similar purposes. 

Under Section 302(c)(5), the funds are 
to be held by a trust, jointly operated by 
representatives of the employees and em- 
ployers for the benefit of the employees, 
their families and dependents, for the pur- 
pose of paying for “medical or hospital care, 
pensions on retirement or death of em- 
ployees, compensation for injuries or illness 
resulting from occupational activity or in- 
surance to provide any of the foregoing, or 
unemployment benefits or life insurance, 
disability and sickness insurance, or acci- 
dent insurance.” However, a separate trust 
must be created for funds paid in te provide 
pensions or annuities. ; 

The trust must further provide for the 
settling of deadlocks on the administration 
of such funds and for annual audits with 
“a statement of the results” of the audit 
available for inspection. 

Although this act provides for annual 
audits of the funds, it was not motivated 
towards correcting welfare fund abuses but 
“to provide additional facilities for the 
mediation of labor disputes affecting com- 
merce, to equalize legal responsibilities of 
labor organization and employers, and for 
other purposes.” However, because of the 
disclosures of welfare fund abuses by the 
McClellan Committee, there is ample evi- 


dence that the next session of Congress will 
pass special regulatory legislation. 


Opinion of counsel for the plan should 
be obtained for assurance as to the con- 
formity of the plan with the requirements 
of the act. The plans which are subject 
to this act are frequently referred to as 
“Taft-Hartley plans.” 


Several bills were presented at the last 
session of Congress, proposing to place 
welfare funds under the jurisdiction of the 
Labor Department’ or the Securities and 
Exchange Commission.’ In the closing ses- 
sion of the Eighty-fifth Congress, First 
Session, S. 2888, “Welfare and Pension 
Plans Disclosure Act,” was reported out of 
the Senate Committee on Labor and Wel- 
fare Plans. This bill places the registration, 
reporting and disclosure of these plans 
under the jurisdiction of the Department of 
Labor. All plans will be required to be 
registered; for those plans covering more 
than 100 employees, an annual report must 
be filed within 120 days after the close of 
the fund’s calendar or fiscal year. 


All these bills require the issuance of 
reports, certified to by an independent public 
accountant, based upon a comprehensive 
audit made on behalf of the beneficiaries, 
with the specification that certain desig- 
nated items are to be disclosed. As listed 
in S. 2888, these items are “the amount 
contributed by the employer or employers; 
the amount contributed by the employees; 
the amount of benefits paid or otherwise 
furnished; the number of employees cov- 
é€red; a detailed statement of assets, liabili- 
ties, receipts, disbursements, and other 
financial activities of the plan; the salaries 
and fees charged to the plan, to whom paid, 
in what amount, and for what purposes.” 

The present federal reporting regulations 
call for the annual filing of Treasury De- 
partment Form 990, if the plan qualified for 
exemption under Section 501(a) of the In- 
ternal Revenue Code of 1954 and received 
exempt organization status. 

New York was the first state to pass a 
regulatory bill placing all plans either under 
the superintendent of insurance or the su- 
perintendent of banks. The State of New 
York in 1954, under the superintendent of 
insurance, made a survey and examination 
of welfare plans in the state, and reported 
its results to the legislature. It was found 
that in many of those plans which gave 
evidence of abuses there were such deficien- 


1H. R. 487 and H. R. 4653, 85th Cong., Ist 


Sess. 
2S. 1122 and H. R. 6513, 85th Cong., Ist Sess. 
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? Employee Welfare Fund Act of 1956, Sec. 37 
of Article III-A of the insurance law: Sec. 60 of 
Article I-A of the banking law. 
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cies as improper record-keeping, failure of 
trustees to attend meetings, and lack of periodic 
audits by certified public accountants.* 


California, Connecticut, Massachusetts, 
Washington and Wisconsin have enacted 
legislation requiring registration and filing 
of annual statements by funds. Duplicate 
filing for funds which operate in more than 
one state may be avoided by requesting a 
waiver of the filing requirements. 


Reporting 
Under New York State Law 

Each plan operating in New York must 
register within three months after com- 
mencing business in the state. A form, 
“Registration Statement for Employee Wel- 
tare Funds,” is provided by either the super- 
intendent of insurance or the superintendent 
of banks, depending upon which agency has 
jurisdiction. Generally, the superintendent 
of insurance has jurisdiction, since the bank- 
ing department is primarily concerned only 
with those plans having a corporate trustee 
(bank) which is subject to supervision by 
the superintendent of banks or which is a 
member of the Federal Reserve System. If 
the principal office of the employer is lo- 
cated outside the state, registration is re- 
quired of the plan if at least 20 employees 
are employed in the state. 

Thereafter, annually, within five months 
after the fiscal closing date, an annual state- 
ment of the fund, in duplicate, is to be filed. 
To facilitate the preparation of this state- 
ment, the auditor must be familiar with its 
contents and have the books set up so that 
the information is readily obtainable. 


The information called for in the 19-page 
statement for 1956 is summarized as fol- 
lows: statement of assets, liabilities and 
unassigned funds; summary of operations 
and unassigned fund account; exhibits re- 
flecting analysis of interest, dividends and 
real estate net income; profits and losses on 
disposal of investments; increases and de- 
creases by adjustment in asset values of 
investments; statistical data re experience 
under insurance contracts with amount of 
commissions and allowances paid by the 
insurance company; benefits directly pro- 
vided to members; general expenses; profes- 
sional fees, including names and addresses 
of recipients; salaries, allowances and travel 


of officers and trustees, and others exceed- 
ing $5,000 per annum; schedules reflecting 
real estate owned, with provision for income 
received, name of vendor, cost, etc.; mort- 
gage loans, with all details re mortgage, 
interest and insurance; bonds owned, in- 
cluding cost, market value, book value, 
interest received, and name of vendor of the 
securities; stocks owned, including cost, 
market value, book value, dividends received 
and name of vendor; cash in banks by de- 
pository and interest received. 

An annual report is also filed within the 
same time limit. This report is a short 
summary of the annual statement; it is 
required that a copy of the report be sent 
to each employee member, contributing em- 
ployer and participating labor organization. 
Publication in the union’s newspaper is 
authorized in lieu of the above requirement 
for mailing to employees.’ 


Labor's Interest 


Although the auditor is vitally concerned 
with the plan’s compliance with all federal 
and state regulations, he must also be aware 
of the requirements and desires of labor 
regarding the financial policing of such plans 

The AFL-CIO, in its first 
held in New York on December 5, 
immediately after merger, adopted a state- 
ment of principles on the administration 
of health and welfare funds, to 
abuses and thus protect the beneficiaries 
under them. On January 31, 1957, the AFL- 
CIO executive council approved “Ethical 
Practices Code II,” dealing with health and 
welfare funds.© This code was based upon 
the principles adopted at the first conven- 
tion. CPA’s should have a knowledge of 
the provisions so that they will 
understand the character of the matters 
which call for appropriate report disclosure. 


convention, 


1955, 


prevent 


ce nde’s 


In summary, Ethical Practices Code II 
States: 

(1) Officials who full-time pay 
from their union should not receive fees or 
salaries from a welfare fund. 


receive 


(2) Union officials, employees, and their 
agents or representatives should be entirely 
free of any compromising personal ties, direct 
or indirect, with outside agencies such as 
insurance carriers, brokers, consultants and 
others doing business with the welfare plan. 


*State of New York Insurance Department. 
“Whose Welfare?’"’ A Report on Union and 
Emplover Welfare Plans in New York (Decem- 
ber 6, 1954). 

5 Regulation No. 36, State of New York In- 
surance Department; Employee Welfare Fund 


Union Welfare Funds 


Regulation No. 1, New York State Banking 
Department. 

®* AFL-CIO Codes of Ethical Practices, Publica- 
tion No. 50, reprinted in The New York Certified 
Public Accountant (August, 1957). 
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(3) Complete records of the financial 
operations of the fund shall be maintained 
in accordance with the best-accepted ac- 
counting practice. Funds should be audited 
regularly by internal auditors, and annually 
or semiannually by certified public account- 
ants or other independent accountants of 
unquestioned professional integrity, who 
should certify that the audits fully and 
comprehensively show the financial condition, 
and results of the operations, of the fund. 


(4) All audit reports should be available 
to the membership of the union and the 
affected employees. 


(5) There should be full disclosure and 
report to the beneficiaries at least once a 
year. This report is to include a detailed 
statement of receipts and expenses; all 
salaries and fees paid by the fund, and to 
whom, and in what amount paid, and for 
what service or purpose; a breakdown of 
insurance premium payments, if a commer- 
cial insurance carrier is involved, showing 
the amount of claims paid, dividends, com- 
missions, retentions and service charges, and 
to whom the carriers paid these commis- 
sions and charges. 


(6) If the plan is to be insured, the com- 
mercial carrier should be selected through 
competitive bids. The carrier which is finally 
selected should warrant that no fee or other 
remuneration has been paid, directly or in- 
directly, to any representative of the parties 
in connection with the business of the fund. 


(7) Funds should not be invested in the 
business of any contributing employer, in- 
surance carrier, or agency doing business 
with-the fund or in any enterprise in which 
any trustee, officer or employee of the fund 
has a personal financial interest of such a 
nature as to be affected by the fund’s in- 
vestment or withdrawal of investment. 


(8) Where unethical payments have been 
received by any trustee—whether employer 
or employee—or any employee of the wel- 
fare plan, the union should insist upon his 
removal and appropriate legal action should 
be taken against both the party receiving 
and the party making the payment. 


(9) There should be an adequate pro- 
cedure for an appeal to be taken by any 
beneficiary against the arbitrary or unjust 
denials of claims. Complete records of the 
claims experience must be maintained. 


(10) The duty of policing and enforcing 
these standards is to be shared by every 
union member, as well as by local, national 
and international officials. 
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Welfare Trust Agreement 


The trust agreement, otherwise referred 
to as a declaration of trust, provides for 
the management of the plan by trustees, 
of whom an equal number are appointed 
by the union and by management. This 
agreement will contain provisions covering 
the following points: a restatement of pur- 
pose; contribution rate; eligibility for bene- 
fits; trustees’ authority and duties (which 
usually require the keeping of accurate 
books and records); provision for an audit 
by a CPA; employee-employer rights; ter- 
mination; investment of funds; arbitration; 
and miscellaneous items. 


In addition to mention of administrative 
procedures, the general nature of acceptable 
expenditures is detailed in the trust agree- 
ment or in the minutes of the trustees’ 
meetings. The auditor refers to these to de- 
termine if the expenditures of the fund are 
being properly disbursed. The responsibility 
for the operation of the plan and the inter- 
pretation of the provisions of the agreement 
rests solely with the trustees. At their meet- 
ings they designate the depositories for the 
handling of the fund, authorize fidelity- 
bond coverage, appoint an administrator, 
retain counsel, engage a CPA firm to assist 
in the setting up of its system and to per- 
form periodic audits, engage an actuary and 
a medical consultant if the plan is self-insured, 
determine frequency of meetings, create or 
modify benefits and eligibility, establish 
rules and procedure, interpret the trust 
agreement where required, set up an invest- 
ment program for the reserve and surplus 
funds, and determine if benefits are to be 
insured or self-insured. 


Emphasis 
on Adequate Disclosure 


It is evident, after referring to the Taft- 
Hartley Act, the Ethical Practices Code of 
the AFL-CIO, the laws of the State of New 
York, the reporting forms required by the 
superintendent of insurance or the superin- 
tendent of banks, and the proposed federal 
law that the emphasis is on adequate dis- 
closure. There is a similarity in the various 
rules and regulations, which are designed 
to eliminate abuses. The majority of these 
abuses were the result of employees’ or em- 
ployers’ not dealing with the funds at arm’s 
length. 

The auditor’s report enables the trustees 
more readily to understand the operations 
of the fund and to determine if there are 
any abuses to be corrected. Therefore, ad- 
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ditional schedules should be included to 
reflect the following: all trustees’ expenses; 
professional fees; traveling expenses; ap- 
praisal fees; administrator’s salary, fees 
and expenses; salaries of all employees and 
officers by name; schedule of investments 
with all details relative to the vendor; all 
purchases of fixed assets, whether or not 
they have been expensed, including names 
of vendors; all commissions and other fees 
paid, with the names and addresses of the 
recipients. 

If the above schedules do not disclose 
payments made to representatives of the 
union, or any official or employee thereof, 
and to any employers or their officials and 
employees, then a separate schedule should 
be included. 

The auditor should notify the trustees, by 
letter, if he uncovers any other transactions 
between the fund and the employers or the 
union, or any of their representatives. 


If, in the judgment of the auditor, the 
detailed schedules do not in themselves pro- 
vide full disclosure, pertinent textual report 
comments should be made. 

The trustees seek the advice of the auditor 
and counsel for the plan regarding their 
accounting and legal responsibilities. The 
trustees normally serve without pay and 
perform their duties as trustees in addition 
to their regular positions either with the 
labor union or with the employer. 


The trustees can be surcharged for any 
improper actions which result in a diminu- 
tion of the plan’s funds. Certain of the 
states’ laws which require registration have 
provisions for fines and dismissals. The 
auditor can thus render valuable assistance 
to the trustees to enable them to avoid 
liability and can also suggest the necessary 
procedures for the detection of violations. 
He can recommend that the trustees obtain 
from the insurance carrier (selected through 
competitive bids, if one is used to insure 
the plan’s benefits) .a statement relative to 
all fees and commissions, etc., and to whom 
paid, and statements from those individuals 
as to retention or disposition of the sums in 
question; approve all purchases of fixed 
assets and all other expenditures that are 
not part of the day-to-day administrative 
functions; approve the retention of any ad- 
visory or consultant personnel or firms, 
which should outline in writing the services 
to be performed; require that all large ex- 
penditures for fixed assets, stationery and 


printing, etc., where practicable, should be 
made only after competitive bidding; and 
approve all periodic payments, whether 
under leases or otherwise. If these pay- 
ments are made to a closely held corpora- 
tion, a statement listing its officers and 
principal stockholders should be obtained 
from that company. An examination of the 
fund’s transactions enables the auditor to 
recommend other safeguards so that full 
disclosure is made to the trustees. 


Disclosure to the trustees not only serves 
to reveal abuses or to heighten understand- 
ing of the plan’s operation, but also may 
possibly suggest to the trustees that their 
intent or the requirements of the trust are 
not being carried out. The trustees rely on 
the auditor, in areas of financial operations 
and administrative procedures, for advice 
as to whether the administrator is properly 
carrying out their policy. There may be 
occasions where discretion was exercised by 
the administrator in the payment of benefi- 
ciaries’ claims in violation of the rules. In 
such instances, the action must be referred 
to the trustees. Where interpretations of 
the trust agreement or the minutes relating 
thereto are involved, the auditor should 
request a legal opinion from counsel for the 
plan. The CPA should attend all trustees’ 
meetings to acquire a first-hand familiarity 
with the intent of the trustees and to be 
available for consultation on accounting 
matters. 


Relationship with Insurance Carrier 


their 


Plans which insure all or part of 
benefits enter into a contract with an in- 
surance Carrier to provide for those benefits 
for a specified time, usually a year. The 
terms, conditions, rules and regulations for 
the insured benefits to be paid are incor- 
porated in the insurance contract. These 
should be in conformity with the trust 
agreement or the minutes of the trustees’ 
meetings. 

In order to safeguard the fund, carriers 
should be selected through competitive bid- 
ding by reliable companies. All bids should 
be submitted by a carrier on its stationery 
over the signature of a home office official. 
This tends to eliminate collusion by a broker 
in securing friendly bids favoring a par- 
ticular insurance company. To deterniine 
the reliability of a carrier, reference can be 
made to Best’s Insurance Reports.’ The 
plan’s office should have on file a statement 


7 Best’s Life Insurance Reports; Best's Insur- 
ance Reports, Fire and Casualty Edition (Alfred 
M. Best Co., Inc.). 
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from the carrier selected showing the amount 
of any fees, commissions or other allow- 
ances, and to whom these payments were. 
made. The misappropriation of these pay- 
ments was one of the abuses disclosed by 
the investigating agencies. In view of this 
fact, a statement should be requested from 
each recipient of these fees, commissions 
or allowances to determine if he paid any 
of these monies or other things of value to 
any person directly or indirectly connected 
with the plan. The auditor should review 
these statements to ascertain if there are 
any items requiring disclusure. 


It does not necessarily follow that the 
company making the lowest bid will also, at 
the end of the policy year, show the lowest 
net premium cost (total premium less divi- 
dend) to the plan. This net premium is 
contingent upon the profit or retention of 
the carrier on this contract, as the amount 
of profit or retention determines the amount 
of dividend. Therefore, at the end of each 
policy year, which should coincide with the 
fund’s fiscal year, the auditor should have 
the plan request a complete statement from 
the insurance carrier, analyzed by each ben- 
efit covered, showing the total amount of 
premiums received, the benefit claims ex- 
perience, dividends and experience rating, 
refunds, commissions, fees or other allow- 


ances paid, administration expenses charged, 
taxes and retentions. The plan’s represen- 
tative, the auditor and the carrier should 
review the figures contained in the state- 
ment so that it can be determined whether 
the carrier’s charges or retentions are ex- 


cessive. The information contained in the 
carrier’s statement should be made part of 
the auditor’s annual report. 


Dividends are made known at the end 
of a policy year; if this year differs from the 
fund’s fiscal year, the statement of re- 
ceipts and expenditures on the auditor’s 
annual report will not reflect the net premi- 
um cost for the period under review. When 
the fund’s fiscal year and the carrier’s policy 
year are not the same, the trustees may 
request the carrier to change the anniver- 
sary date of the policy so that it will 
conform with the fund’s fiscal year. The 
inclusion in the report of the dividend as a 
receivable or as a comment will depend 
upon whether the accrual basis or cash 
basis is used, 

The carrier usually allows the fund to do 
all administrative work in conjunction with 
the presentation of the claims, such as ob- 
taining of claim application and the necessary 
proof to substantiate it. 
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Any communication or payments regard- 
ing the insurance policy should be made 
directly to the carrier with a notification to 
the broker. 


Contributions from Employers 


In sending their contributions to the fund, 
employers report detailed information rela- 
tive to the identity of each employee cov- 
ered and the calculation of the amount of 
contributions applicable to him. This infor- 
mation is posted to an employer-contribu- 
tion ledger which is a subsidiary record of 
these periodic contributions. The contribu- 
tion ledger contains date of receipt; period 
covered; amounts contributed; and _ total 
hours, days, or other contribution basis 
on which the amount is calculated. Other 
information relative to contributions which 
may be of importance to the particular fund 
is also included. By reviewing this ledger 
which reflects the payroll periods reported 
by the employers, it can be determined if 
any periods are not accounted for. To verity 
the mathematical accuracy of the employer- 
contribution report, the auditor should mul- 
tiply the contribution rate by the total of 
days worked, hours worked or total pay- 
roll, since the agreed-upon contribution rate 
is usually the same for all employees cov- 
ered by the plan. 

A schedule of the total contribution from 
each employer for the period under review, 
which is to be included in the auditor’s re- 
port, is obtained from this employer-contri- 
bution ledger. 


Periodically, confirmations should be sent 
to each contributor. On this confirmation, 
it is advisable for the auditor to insert the 
details of the individual contributions re- 
ceived so that the contributor can readily 
check this with his records. A photostat or 
other reproduced copy of the employer- 
contribution ledger card can be attached to 
the request. It must be remembered that 
this only confirms the contribution sent to 
the fund and does not provide assurance 
that the amounts paid were properly com- 
puted in accordance with the trust agree- 
ment. Since the contributor is obligated to 
pay under the terms of this agreement cer- 
tain monies representing so much per man 
per day, so much per hour worked or on 
any other agreed basis, the auditor must 
make an independent check to determine 
whether the employers are paying the full 
amount of contribution required of them. 
This can be accomplished by a visit to the 
employer’s premises to examine his payroll 
records. Another procedure would be to 
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have the shop stewards of the union, who 
work on the employer's premises, periodi- 
cally send spot-check reports to the plan 
listing the employees’ names and number of 
days or hours worked. Ii this is not feasible, 
the shop stewards could send a weekly 
additions and deletions report reflecting 
employees added to or removed from the 
payroll. This report is compared with the 
employer's report to verify personnel changes. 
In addition, the application which the em- 
ployee submits for benefits and which con- 
tains current employment data may be used 
as supplementary evidence for substantiat- 
ing employers’ contributions. 


A confirmation should be sent to the 
union requesting a list of new companies 
which had become parties to the trust 
agreement during the period under review. 
This enables the auditor to maintain an 
up-to-date schedule, in his permanent file, 
of the employers who are parties to the 
plan; it may be used to account for all of 
the contributing employers. Also, it is com- 
pared with the employers’ reports from the 
new companies to determine whether the 
starting dates of their contributions corre- 
spond with the dates on which they joined 
the plan. 

The plan should have on file a signed 
trust agreement for each of the contributors. 
A discussion with the plan’s counsel will 
assist in clarifying any question concerning 
the liability of the employers under the 
‘trust agreement. 


Investments 


A schedule of all investments should be 
included in the auditor’s report and should 
reflect the following: for bonds—name and 
description, interest rate, maturity date, 
cost, principal amount, book value at amor- 
tized cost, market value, interest payment 
dates; for stocks—name and description, 
number of shares, cost and market value. 


If the portfolio of investments is held 
by the plan, a physical count must be made. 
If the porttolio is held by a_ custodian, 
direct confirmation must be obtained. 


The CPA should consult with counsel to 
determine that the trustees are investing the 
funds in accordance with the expressed or 
implied provisions of the trust agreement 
and that they are complying with state laws. 

Investment income, resulting from the 
investment of the plan’s reserve or surplus 
funds, should be checked in detail to the 


plan’s portfolio to determine if all the 
income from securities has been received 
during the period under review. Published 
services for dividends and _ stock rights 
should be referred to. 

High-grade, long-term bonds purchased 
at a premium or discount should be carried 
on the books at amortized cost. 


Premium Payments 


Premium payments to the insurance car- 
rier are usually made on a monthly basis, 
payable in advance. This payment should 
be checked to the policy to determine if the 
correct rate was used. Further, the auditor 
should check to see that the payment covers 
the correct number of eligibles. To accom- 
plish this, reference must be made to the 
eligibility rules and to the individual em- 
ployee’s eligibility record. (Employee elig- 
ibility records are discussed under “Benefit 
Claims.”) Since the number of eligibles 
vary within the premium-payment period, 
separate calculations should be made for 
subsequent periods. 

Underpayments, because of improper record- 
keeping regarding eligibility, create a poten- 
tial liability of the fund to the carrier and, 
conversely, overpayments represent an ex- 
cessive cost which, if discovered, is recoverable. 

Direct confirmation of the premium pay- 
ments to the carrier is unnecessary since 
this payment can be checked with the car- 
rier’s statement issued at the end of the 
policy year. 


Benefit Claims 

Benefits provided by welfare plans usually 
cover payments for death, hospitalization, 
medical, surgical, disability, maternity and 
unemployment tor employees and their de- 
pendents. These benefits, if insured, are 
paid by the carrier and, if self-insured, are 
paid from the plan’s funds. 

Coverage for New York State disability 
benefits, which is required by employers 
under the laws of the State of New York, 
may be provided by the plan after qualify- 
ing as a “covered employer.”* The plan 
must qualify with the workmen’s compen- 
sation board by filing of Form DB 801, and 
the employers’ filing of Form DB 802, re- 
questing that the board accept the plan as 
the employer’s plan. After the plan is 
qualified and the employer is designated as 
covered, he is relieved from providing 


New York Workmen's Compensation Law, 
Sec. 211(4)-(5). 
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coverage for that group of his employees 
who are covered by the plan. 


It is to be noted that the payment of 
pension benefits by a welfare plan is prohib- 
ited under the Taft-Hartley Act unless a 
separate trust is created for pension pay- 
ments. Also, the Internal Revenue Service 
will not grant an exemption to the plan if 
both pension and welfare payments are 
made by the same plan. 


When an employee is entitled to receive 
benefits, he fills out the appropriate benefit 
claims application form, which is a standard 
form of the plan. Such forms request cer- 
tain basic information such as name, address, 
social security number, employment num- 
ber, date of birth, marital status, last em- 
ployer worked for, type of claim, length of 
employment, name and age of dependents, 
and other data to support the claim. This 
form can provide for any other additional 
information needed to determine if the elig- 
ibility requirements for a particular benefit 
have been met. 


A claim folder is made out for each ap- 
plication received. A claim is given a num- 
ber and is coded according to type of claim. 
This claim folder, which is a permanent file, 
should contain the application of the claim- 
ant and other supporting documents. The 
death-claim folder should contain a copy of 
the death certificate, a copy of the bene- 
ficiary designation, the calculation showing 
the eligibility of the claimant at the time 
of death, and letters of administration where 
no beneficiary had been designated. If the 
beneficiary is the wife, a marriage certificate 
may be required for the purpose of identifi- 
cation. 


The other claim folders (hospital, medical, 
surgical, etc.) should contain the applica- 
tion with the pertinent information thereon, 
the calculation showing that the eligibility 
was checked and the necessary invoices to 
support the cost of the claim or the amounts 
of money to be paid. These invoices are 
those from the doctor, the hospital, or any- 
one who rendered services which are reim- 
bursable. If the claim folder reveals that 
there is a questionable payment, a letter— 
incorporating all such items—should be 
written to the trustees for their action. The 
trustees are thus alerted to a departure 
from normal practice. 


To facilitate the processing of benefit 
claims, it is essential that two basic records 
be established—an employee eligibility card 
and a record of benefits paid. The detailed 
employment information contained in the 


358 


Based on our 1956 experience, 1 
out of every 100 boys and girls 
14-19 years of age who are now 
entering the labor force will die as 
the result of a work injury. . . 
Only 23 of the 100 will complete 
their working lives without a disa- 
bling work injury. 

—James P. Mitchell 


report received from the employers is posted 
to the eligibility card maintained for each 
employee. A record of previous claims paid 
can also be incorporated on the employee 
eligibility card so that when a new claim is 
received, a check of this record card will 
indicate if previous benefits have been paid. 
The individual’s claim folder can then be 
examined to determine if his benefits have 
been exhausted. 

The record of benefits paid is merely a 
detailed breakdown of all benefits paid by 
the fund or insurance carrier and provides 
the total dollar amount of each .type of 
benefit and the total number of claims paid. 
It may be a separate subsidiary record or, 
in the case of self-insured plans, can be a 
part of the general ledger. 

The reports required to be filed with the 
New York State Insurance and Banking 
Departments also require a detailed break- 
down of benefits paid. 

Under self-insured plans, consultations 
should be held with the actuaries to deter- 
mine whether additional information is re- 
quired on the employee eligibility card and 
the record of benefits paid to facilitate the 
actuarial study. 

If the plan is paying a benefit, based on 
a temporary or permanent disability, this 
benefit is usually contingent upon the fact 
that the claimant is not employed. There- 
fore, a test of the reporting forms or pay- 
rolls received from the employers will reveal 
if any disability claimants appear thereon. 
Beneficiaries receiving total and permanent 
disability payments should be prepared to 
submit, at regular intervals, a medical report 
verifying that they are still disabled and 
a statement showing the source and receipt 
of earned income, if any. 

Surgical benefits are paid in accordance 
with a schedule which lists the maximum 
fees payable for numerous types of oper- 
ations. It may be that the surgeon’s de- 
scription of the services rendered is not 
similar in terminology to that appearing on 
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the surgical schedule and, therefore, the 
amount of fee to be paid cannot be deter- 
mined. Further inquiry must be made of 
the plan’s medical consultant for the de- 
termination of the proper fee consistent 
with this schedule. 


Although, under an insured plan, the car- 
rier checks all claims and is responsible for 
payment of these claims, it is a fallacy to 
assume that the auditor does not have to 
concern himself with testing them. In- 
stances can arise where the insurance carrier 
may approve certain claims on the basis 
of too liberal an interpretation of the rules 
or may unduly limit their payments. This 
is another type of situation which should 
be reported to the trustees, as it is their 
responsibility to make the interpretations 
which should be placed upon the rules and 
regulations. When the carrier improperly 
makes payments based on a liberal interpre- 
tation, each and every claim paid adversely 
affects the dividends and could affect the 
current year’s budget for insurance cost. 
When claims exceed the premiums, an in- 
crease in the future years’ costs can be 
expected. 

Under a self-insured plan, the checking 
of the benefit claims performed should be 
more extensive than the check performed 
for an insured plan since, in the latter case, 
the auditor places some reliance on the 
carrier, which checks all claims paid. When 
self-insured plans operate on a cash basis 
it is important for the auditor to take off a 
schedule of death benefits pending, to see 
if there is an unusually high liability for 
outstanding benefit claims which necessi- 
tates a comment either in the report or on 
the schedule of benefits. For the other 
pending benefits, a schedule may not be 
required since these claims are normally 
processed within a shorter time than are 
death-benefit claims. On the accrual }asis, 
the liability for all outstanding claims would 
be included on the auditor’s report. 


Other Expenditures 


When auditing expenditures, careful scru- 
tiny is essential to determine the transac- 
tions which require specific disclosure in 
either the auditor’s report or any report toa 
federal or state agency. 


A plan can acquire fixed assets for pur- 
poses of providing benefits or supplementing 
existing benefits and for administrative pur- 
poses. A medical or recreation center is an 
example of the acquisition of fixed assets 
to provide benefits. 
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Fixed-asset expenditures are written off 
to expense when acquired, with offsetting 
credit to a reserve account. Although this 
expenditure is of a capital nature and has 
continuing value, the inflation of the fund 
balance by its capitalization can be mis- 
leading. The trustees look to the availability 
of the fund balance before they decide on a 
new benefit or the extension of an existing 
one. The financial reports issued by a fund 
are not used for credit purposes. However, 
to retain suitable accountability, the plan’s 
records should reflect in a_ fixed-assets 
ledger a complete listing of the acquisitions 
at cost, with the total agreeing with the 
controlling fixed asset and related reserve 
accounts. A schedule listing the owned fixed 
assets should be included in the auditor's 
report. 


Expenditures are classified into three 
groups—benefits, administrative, and others. 
Under the expenditures for benefits are in- 
cluded insurance premiums paid for insured 
benefits, benefits paid directly by the fund 
if self-insured, and write-off of fixed assets 
acquired to provide or supplement benefits. 
The administrative expenditures are the 
office operating expenses, the expenses for 
leasehold improvements and the write-off of 
all office furniture and fixtures. The other 
expenditures include trustees’ meetings ex- 
penses, legal, accounting and actuarial fees, 
and other items similar thereto. 


Reserves 


Self-insured plans should set up “reserves 
for contingencies” and “reserves for out- 
standing benefit claims.” The responsibility 
for the amount of these reserves is not one 
for the auditor, but for the actuary. The 
self-insured plan should employ an actuary 
for the purpose of examining the actuarial 
soundness of the fund. He computes the 
contingency reserve for each of the benefits. 
The auditor’s report should show the total 
of the individual contingency reserves for 
each of the benefits under the heading “Re- 
serve for Contingencies.” 


The “reserve for outstanding benefit claims” 
covers the liability for unfiled claims which 
will be applicable to the period under re- 
view. These are not to be confused with the 
accruals for the claims on hand but unpaid. 
Under a cash-basis method of reporting, 
these accruals need not be set up. 

The actuary’s report also indicates the 
amounts of money it estimated would be 
paid, during the ensuing year, for each 
benefit provided under the plan. 
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The adjustment to the reserves is usually 
made on an annual basis after the actuarial 
review. However, if during the year the 
claims paid exceed the amount estimated 
for that year, a charge may be made to 
the “reserve for contingencies” for the ex- 
cess payments. The auditor’s comments 
should state that these reserves were set up 
in accordance with the actuary’s report. The 
auditor’s report should likewise contain a 
statement of changes in reserve balances. 


Taxes 


After a welfare plan has been operating 
for one year, an exemption from taxes under 
Section 501l(a) of the Internal Revenue 
Code of 1954 may be applied for by filing 
Form 1026. This type of organization is 
referred to in Section 501(c)(9) and will 
receive an exemption provided it meets the 
requirements set forth therein, namely, that 
“(A) no part of their net earnings inures 
(other than through such payments) to the 
benefit of any private shareholder or indi- 
vidual, and (B) 85 per cent or more of the 
income consists of amounts collected from 
members and amounts contributed to the 
association by the employer of the members 
for the sole purpose of making such pay- 
ments and meeting expenses.” 


After the organization receives its ex- 
emption, Form 990 is filed annually.’ The 
date for filing the annual return is on or 
before the fifteenth day of the fifth full 
calendar month following the close of the 
period for which the return is required to 
be filed. Annual Information Return 990 
may not be filed until the trust has received its 
exemption. However, if the exemption is 
not granted prior to the due date for filing 
the first return, an extension for filing may 
be applied for.” If this is not done, or if 
the exemption is not granted, a trust return 
must be filed. 

The various states imposing income taxes 
usually exempt those trusts which have re- 
ceived an exemption from the Internal Reve- 
nue Service. If an extension has been applied 
for from the Service, a similar application 
is made to the state. 


The contributions to the trust by the em- 
ployers are deductible as an ordinary and 
necessary business expense in accordance 
with Section 162A of the Code.” 


The employer contributions do not con- 
stitute gross income to the employee on 


whose behalf he is paying” nor does the 
amount that the employee receives in bene- 
fits constitute taxable income to him.” 


Auditor's Report 


It is advisable that the auditor’s report 
be prepared on a cash basis. The trustees 
prefer this basis, as it enables them to 
discern the cash flow more readily and to 
determine the liquid funds available for 
future expenditures. The cash basis can 
properly reflect the condition of a welfare 
fund; if the total of contributions which 
are received currently exceed the total of 
the cost of benefits, administrative expenses 
and reserve requirements, then there will 
be sufficient cash available to pay all bills 
upon receipt. Consequently, the unpaid lia- 
bilities at the end of the accounting period 
would not be of a material amount. This 
basis also lends itself to the preparation of 
the annual statement required by the State 
of New York. Of course, if the above con- 
ditions do not exist, the accrual basis may 
be used. 

As a resuit of the publicity regarding 
improper practices in the handling of cer- 
tain welfare trust funds, a great deal of 
reliance will be placed upon the auditor’s 
report. Therefore, in expressing an opinion, 
the auditor should be guided by Statement 
on Auditing Procedure No. 28, which deals 
with the applicability of reporting standards 
in special circumstances such as those of 
nonprofit or service organizations. 


This bulletin also suggests the form of 
opinion the auditor should use for cash-basis 
reporting on this type of organization as 
follows: 


“In our opinion, the accompanying state- 
ments present fairly the assets and liabilities 
of the XYZ Company, at December 31, 
19.., arising from cash transactions, and 
the revenues collected and expenses dis- 
bursed by it (and changes in proprietary 
interest, fund balances, etc., where reflected 
in cash basis statements) during the year 
then ended, on a basis consistent with that 
of the preceding year.” 


Unless an opinion can be expressed, care- 
ful consideration should be given concern- 
ing the releasing of the report, even with 
a disclaimer, on the auditor's stationery, 
because many employees may not under- 
stand the significance of a disclaimer and 
may not recognize the report’s limitations. 


® Regs. 1.501(a)-1(e) (1), 1954 Internal Revenue 
e. 
” Rev. Rul. 54-393, I. R. B. 1954-37, 15. 
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321954 Code Sec. 106. 
131954 Code Sec. 105. 
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The long-form report is preferred because 
the trustees, employers, union and employ- 
ees require an intimate knowledge of the 
plan’s financial affairs. The long-form re- 
port comments are of the explanatory type 
and should begin with a short summary 
of how the plan was established, the date, 
who the signatories are, and the terms. 
A sample opening for these comments would 
Welfare Plan, which provides for 
the establishment of the Fund, was 
established under the provisions of an agree- 
ment and declaration of trust made as of 

between the union and the 
signatory employers. Under the terms of 
the agreement, the welfare plan was to con- 
tinue for years to and could 
be extended from that time.” If the plan 
has been extended, a paragraph should be 
added stating that “under the collective bar- 
gaining agreement entered into on . 
between the union and its signatory employ- 
ers, the plan was extended to # 


Thereafter, there will follow, under a 
series of subheadings, explanatory com- 
ments which describe the various financial- 
statement items, and the fund operations 
related thereto. Frequent reference has been 
made in this article to those significant mat- 
ters which require comment. 


In addition to the basic financial state- 
ments (balance sheet, frequently termed 
“Composition of Fund” in welfare-fund ac- 
counting; statement of receipts and expen- 
ditures; and statement of changes in fund 
balances), the following is illustrative of the 
tvpe of supporting schedules which may 
appropriately be included in the report: 
“Benefits Paid” (if self-insured); “Insurance 
Carriers Experience” (if insured; list, by 


type of benefit, premiums paid, claims paid, 
expenses charged, dividends, carriers’ reten- 
tion, etc.) ; “Administrator’s Office Expenses” ; 
“Salaries” (list names, job classifications, 
and amounts) ; “Trustees’ Meetings Expenses” 
(list names and amounts); “Professional 
Fees” (list names and amounts); “Travel 
Expenses” (list names and amounts); “In- 
vestments”; “Fixed Assets” (cumulative, 
with designation of current acquisitions); 
and “Contributions by Employers” (list 
names of employers and the amounts con- 
tributed during the period). 


The inclusion in the report of the sched- 
ule of salaries of the plan’s employees, 
showing their names, job classifications and 
amounts received, should be discussed with 
the trustees and the administrator, as this 
inclusion may create personnel problems. 
This schedule may be eliminated if the 
divulgence of this information operates only 
to the plan’s disadvantage and there are 
no excessive salaries or other unusual cir- 
cumstances which require disclosure. 


After the completion of the annual report, 
the auditor should recommend to the trus- 
tees that it be printed for mailing to the 
contributing employers and to the benefi- 
there are large 
who cannot be 


ciaries, if practicable. If 
numbers of beneficiaries 
reached by direct mail, or the cost of 
reaching them would be prohibitive, the 
trustees may request the union to publish 
the auditor’s report in their periodical. If 
a condensed version is used because of 
space limitation and the auditog’s certificate 
or name is mentioned, he should reserve the 
right to approve the presentation, 


[The End] 
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However, the Board cautioned that even 
though the hiring hall conforms with these 
requirements, the union and the employer 
both would still be liable for acts of illegal 
discrimination against individual employees 
in the operation of a lawful hiring hall. 

The Board’s statement was made in 
Mountain Pacific Chapter, Associated General 
Contractors, Inc., 5 CCH Lapor LAw Reports 
(4th Ed.), $55,271. In that case it was held 
that an exclusive hiring-hall contract, under 
which all employees had to be hired through 
the hiring halls of the contracting union, 
was unlawful regardless of whether there 
was sufficient evidence to support an inde- 
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pendent finding that the halls were operated 
in a discriminatory manner. The contract 
violated the Taft-Hartley Act, a majority 
of the Board said, because it gave the union 
unfettered control over hiring practices. 

The decision in this case was handed 
down last December, but the majority opin- 
ion was not issued until April. Member 
Murdock (whose term had not yet expired 
at the time of the decision) dissented from 
the ruling that the hiring-hall contract in- 
volved in the case was unlawful in itselt, 
but joined in finding that the hiring halls 
had been operated in a discriminatory man- 
ner in this instance. 
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What Plant Managers Expect of 


The author, who is a plant manager, lists the attributes possessed 
by a successful personnel manager. He notes that plant managers 
want a personnel director who realistically makes an important 
place for himself in the organization. This article is reprinted, 
with permission, from the February, 1958 Personnel Administrator. 


HE PLANT MANAGER appears to 

some personnel men to be a guy who is 
impossible to please, always griping, pressing 
and pushing for more and not knowing what 
he wants anyway. Let’s try to think through, 
from the plant manager’s point of view, 
some of the things he wants or doesn’t want 
in a plant personnel department. 


The plant manager wants a personnel di- 
rector who realistically makes an important 
place for himself in the plant organization. 
He doesn’t want someone who is constantly 
crying or griping about his lack of status, 
his lack of authority or lack of a clearly 
defined job. The world is not going to be 
served up on a silver platter, nor is his place 
in the business world going to be carved out 
and served up to him in a sumptuously fur- 
nished and luxurious throne room from which 
he becomes the monarch of all he surveys. 
He has to make his own place in the organi- 
zation by the quality and extent of his serv- 
ice to the organization. Our whole business 
is operated by people, and the relationship 
of people permeates every phase of our ac- 
tivity; opportunity is unlimited, and the 
plant manager wants a personnel function 
that can realistically and effectively serve in 
full measure and with high quality and, 
therefore, earn for itself an important place 
in the organization. 


Plant managers don’t want a lazy per- 
sonnel director, satisfied with drifting along 
doing the minimum to keep out of trouble. 
The personnel function must not be jealous 
of its professional status nor lost in inbred 
professionalism. The function must be human, 
real, warm and vital, and it must be self- 
critical, self-analytical and, to a large extent, 
self-motivated. There must be some mini- 
mum requirements necessary to make a man 
a successful personnel director. 


One of the elements that goes into the 
package of minimum requirements would 
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be integrity. This involves intellectual hon- 
esty and sincerity. It involves high stand- 
ards. Peter Drucker says: “It is essential 
that the functional specialist develop high 
standards of workmanship, for work with- 
out high standards is dishonest, corrupts the 
man himself, it corrupts those under him.” 
Integrity is an essential quality which must 
be present in the personnel function, if we 
are to build sound relationships between 
people. 


A personnel man needs a real enthusiasm 
for the field. Enthusiasm is a dynamo, a 
mainspring, a driving wheel, which gives 
force to human efforts. Enthusiasm is 
formed from two Greek words meaning “in” 
and “God.” Enthusiasm is therefore ac- 
tually God or spirit inside man—not some- 
thing that can put on and off like a topcoat. 
Enthusiasm is something that swells up 
from a deep-down devotion to work. It 
derives from a desire to be of service. There 
is always a place in the world for a person 
who performs a useful service. And there 
is always a place in the hearts of mankind for 
a person who is unselfish and willing to put 
himself out a little to help someone else. 
Service is the sweet perfume of human kind- 
ness, which one cannot pour upon another 
without getting a few drops on himsell. 
The greatest rewards of service are self- 
satisfaction, and it is out of this love of 
service that true enthusiasm for the job will 
develop. 

The personnel man needs to be creative 
and imaginative. He should be an innovator 
—a man who can think up new ways of 
relating people and new ways of effecting 
relationships between people. Peter Drucker 
has said that the purpose of a business is to 
create a customer, and the two basic functions 
are marketing and innovation. The person- 
nel field is not devoid of opportunity for 
innovation, but this quality of creativity and 
imagination is one of the things hardest to 
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Personnel Managers 
By RUSSELL L. MILLER 


find in an organization. People are content 
to keep on doing things the way they have 
always done them. Personnel men, as well 
as everyone else, must look critically and 
continuously at everything they do to see if 
there isn’t a better way, a different way of do- 
ing the function. Is the thing worth doing at 
all? If so, what new ideas can be applied 
to the problem? 


In a small group, recently, we were dis- 
cussing a change in a form, and there seemed 
to be a thousand reasons why a certain 
8” x11” form could not be reduced to a 
smaller size for use as a pocket form by 
foremen. At one stage of the discussion it 
seemed that progress could be made if the 
form were shifted around and put vertically 
on acard. This met with the objection that 
key-punch girls had to take data from the 
form and transpose them to cards and that 
they had difficulty in key-punching effectively 
unless the data was horizontal and could be 
read across the top edge of a guide ruler. 
It was suggested that they hire a couple of 
Chinese key-punch operators who could read 
vertically. Now this may not be a very 
practical suggestion, but it illustrates the 
need for bringing new ideas into the solu- 
tion of old problems. We all think of a 
thousand and one reasons why things can’t 
be changed or can’t be done, but how often 
do you throw new and original ideas into 
problems? 

Some people say that if you have been 
doing anything for three years, whether it 
is a chemical process, a method of keeping 
time cards, a system of keeping personnel 
records, or anything else, it is time to look 
at it for possible change. Some people even 
go so far as to say that if the man who 
looks at it after three years for possible 
change can’t think of any way to do it better, 
it’s time to change people. This may be 
going a little too far, but new ideas, crea- 
tivity and imagination are always needed 
and needed particularly in the personnel field. 


The personnel man must have energy to 
work at his job. In this field as in others 
nothing comes easily, and effort must be 
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provided. Drifting along with the pressures 
of the job and the demands of the day will 
provide only limited opportunity to influ- 
ence and affect the happenings of the day. 
Energy must be applied to influence the di- 
rection and course of action. 


But applying energy and effort is in itself 
not enough. A man must have as another 
minimum requirement the ability to get things 
done. From fundamental high school physics 
you might recali that work is equal to force 
times distance. Energy or effort applied to 
a situation is the force, but unless you get 
something done—unless you accomplish some 
distance—get some mileage from your efforts 
—there is actually no work accomplished. 


Some people seem to have a facility for 
galloping off in all directions, stirring up a 
lot of dust and creating a lot of activity, but 
getting little done. Effort is expended, but 
it is wasted unless useful work is accomplished. 


Another minimum requirement might in- 
clude a suitable educational background or 
adequate and valuable experience. Educa- 
tion and experience are not equally valuable 
to various people who have been exposed 
to these influences. “Education” has been 
defined as the accumulation of valuable ex- 
perience. The exposure to a formal process 
of education is not always valuable to the 
individual. You can all think of youngsters 
who have come out of into your 
organization with excellent educational back- 
grounds, degrees of various sorts, all the 
proper course work, maybe even a suitable 
amount of campus activity, but who were 
“green as grass” and “naive as_ babies.” 
Some of these fellows and mature 
with experience and become capable people. 
Some people season and mature with ex- 
perience alone, and become highly capable 
people without benefit of formal educational 
background. Some people, with or without 
educational background, never seem to ac- 
quire sufficient valuable experience to become 
capable performers. 


school 


season 


Experience or education becomes valuable 
when it influences behavior and causes thx 
individual to be more effective than he was 
prior to the experience. If the experience 
does not change behavior on the job and 
make the man more effective on the job, 
then it is not valuable experience. 

A personnel director must have a broad 
understanding of his function, all of its vari- 
ous ramifications, and how it reaches out 
to affect people and the relationship of peo- 
ple throughout the manufacturing organ- 
ization. 
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Mr. Miller is plant manager, John 
F. Queeny Plant (Monsanto Chemi- 
cal Company), St. Louis, Missouri. 


We could move on for a while into the 
area of job descriptions, job analysis and 
discussion of the various aspects of the 
personnel job. This is actually in the area 
of craftsmanship in your trade. It goes 
without saying that you must have skills 
in contract negotiations, in human relations 
and labor relations, in maintenance of em- 
ployee records, in administration of wage 
and salary, of employee benefit programs, 
in operating activities programs, in handling 
plant newspapers, and all that sort of thing. 
These are the tools you use for the accom- 
plishment of your objectives. 

Demonstrated competency with these tools 
will insure an opportunity to use them, as 
plant managers are anxious to drop as many 
responsibilities on to someone else’s shoulders 
as possible. Quoting from Drucker, again: 
“It is essential that functional specialists 
develop high standards of workmanship. 
That managers strive to do ‘professional 
personnel management’.” This drive for 
professional perfection must be encouraged. 

Let’s go on then from this area of pro- 
fessional craftsmanship, to which many of 
you devote your full attention, and which 
is taken for granted as minimum require- 
ments—let’s go on to the broader consider- 
ations of what the plant manager expects of 
his personnel function. 

The plant manager has a right to expect 
productive performance, and this perform- 
ance must be measured in terms of estab- 
lished goals. Quoting again from Drucker, 
he says: “Any business enterprise must 
build a true team and weld individual efforts 
into a common effort. Each member of the 
enterprise contributes something different, 
but they must all contribute to a common 
goal. Their efforts must all pull in the same 
direction and their contributions must stick 
together to produce a whole without gaps, 
without friction, without unnecessary dupli- 
cation of effort.” The performance that is 
expected of the manager must be measured 
by the contribution he makes to the suc- 
cess of the enterprise. Therefore, it is 
necessary that the personnel department 
have clearly defined objectives, and that 
these objectives relate to the objectives of 
the plant and the objectives of the company. 
If a plant has not formulated clearly defined 
objectives, then that is an opportunity for 
the personnel man to prepare some plant 
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objectives, at least in the personnel field, 
and get them accepted. 


It is so easy for everyone, and particularly 
the personnel man, to become so burdened 
with daily details and routine chores that 
he never stops to consider why things are 
being done, what he hopes to accomplish 
and what the personnel relationships in the 
plant should be five or ten years from now. 
What changes would he like to see accom- 
plished? What attitudes would he like to 
have developed? What supervisory skills in 
handling people would he like to see become 
standard in the performance pattern of the 
plant? Every personnel man should try to 
create in his mind and in the minds of the 
balance of his plant management staff a 
picture of a more nearly “Utopian situation” 
that he should be striving to attain. 


Another way to approach it is to look at 
the old analogy of “not being able to see 
the forest for the trees.” Are you so busy 
chopping down trees and clearing out under- 
brush day by day, that you have failed to 
look at the reforestation problems in the 
cut-over land, and whether or not an erosion 
problem is being created? Are you cutting 
trees selectively or just chopping away at 
whatever wood your axe can reach? 

Furthermore, I think your objectives have 
to be broader than merely perfect personnel 
work. Drucker says: “This striving for 
professional workmanship in functional and 
specialized work is a danger. It tends to 
direct a man’s vision and efforts away from 
the goals of the business. The functional 
work becomes an end in itself. In too 
many instances the functional manager no 
longer measures his performance by his 
contribution to the enterprise, but only by 
his own professional criteria of workman- 
ship. This tends to tear the enterprise apart 
and converts it into a loose federation of 
functional empires, each concerned only 
with its own craft, each jealously guarding 
its own secrets, each bent on enlarging its 
own domain rather than on building the 
business. The personnel manager should 
lay out as objectives what contribution he 
and his unit are expected to make, to help 
other units obtain their objectives.” Drucker 
further says: “This requires each manager 
to develop and set the objectives of his 
unit.” 

No man is an island. This is particularly 
true of personnel directors. In setting up 
his objectives and programs the personnel 
director needs particularly to have a good 
feeling for the problems of people in the 
organization, of higher management, of the 
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supervisory group and the office staff, and 
of the men in the plant. 

The plant manager wants the personnel 
director to tell him not only what he—the 
plant manager—wants, but what he should 
have from the personnel director and the 
personnel department. The personnel man 
must crystallize the thinking in the plant 
in the personnel area and must influence the 
personnel activities throughout the organ- 
ization. He must tell the plant manager 
what is needed, and justify the means by 
which he proposes to accomplish it. 

In justifying his programs and activities, 
the personnel man must be ever mindful 
that everything he does and everything that 
is done in his department must be paid for 
by the customer. He has to take a hard- 
headed look, as a businessman, at his own 
expenses for personnel activity and try to 
figure out if they are worth while. I am 
afraid you tend to look at personnel costs 
as added costs, and you tend to let your 
plant managers look at those items as added 
costs. Instead, your job is to convince man- 
agement that the cost of goods sold would 
be greater if money were not spent for 
personnel administration and worth-while 
personnel activities. 

On the same basis at the plant level, try 
to look critically at personnel activities and 
personnel costs to see what is justified; 
even though the effects of the activity in 
many cases are intangible, try to make some 
assumptions on bases that can be justified 
by argument, and quantify the value of 
these intangibles as much as possible to 
keep management convinced that the per- 
sonnel expense is a bargain. 

The end results of the desired personnel 
effort will tend to show up in “productivity 
plus” values. One of our executives talked 
recently to the plant managers about “sales 


plusses” which the plants can provide to 


the sales departments. Many of the things 
he brought up are in the personnel area. 
Now the plant manager looks to the per- 
sonnel function for “productivity plusses.” 
These are the results desired. These may 
show up in areas such as (1) productive 
people who feel an affiliation and identify 
themselves with the operation of the com- 
pany, and relate their own individual well- 
being to the well-being of the company; 
(2) efficient relationships—achieved not only 
in efficient organizational structure, but in 
smooth personnel relationships, developed 
under the guidance of the personnel ac- 
tivity; (3) a good framework of rules, regu- 
lations and practices—a_ situation where 
people understand what is expected, and 
firm, fair discipline is administered; (4) a 
proper atmosphere—an atmosphere of ap- 
proval in which people can work and enjoy 
their activity; (5) job satisfaction for people 
throughout the organization; (6) proper at- 
titudes—people well adjusted individually 
toward their fellow workers, themselves, 
their company and their jobs; (7) people 
with spirit, pride, enthusiasm in the entire 
organization. 

In other words, the personnel function 
makes positive and continuing contributions 
to the plant objectives. 

In summary, what a plant manager wants 
from a personnel department is effective— 
efficient—professional work established around 
definite long-range objectives developed by 
the personnel department and geared to the 
needs of the plant—being carried out by 
justifiable programs with specific plans and 
target dates for completion. He wants the 
personnel people to keep telling him every- 
thing covered in this article—and to tell it 
often enough so that it becomes alive in 
the plant. Finally, the personnel man must 
live in the plant and in his job so as to make 
his program real. [The End] 


The million-member International As- 
sociation of Machinists, AFL-CIO, is ob- 
serving its seventieth birthday in May 
with an unusual series of special meet- 
ings, radio broadcasts and other anni- 
versary activities from coast to coast. 

The union—founded May 5, 1888, by 
19 machinists who met secretly in an 
Atlanta, Georgia locomotive pit—is today 
one of the largest labor organizations, 


IAM'S ANNIVERSARY 


holding collective bargaining agreements 
with more than 15,000 different firms in 
the United States, Canada, Hawaii, Alaska, 
the Canal Zone and Puerto Rico. 

The IAM’s anniversary program, keyed 
to the slogan “Justice on the Job—SsS« rv- 
ice to the Community,” includes special 
anniversary meetings by each of the 
union’s 2,099 local lodges throughout the 


continent. 
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Arbitration 


Decisions « « « 


Developments 


Qualified Seniority Provisions 
Subject of Analysis 


Where an employee with seniority was 
passed up in favor of a junior applicant 
possessing greater experience, an arbitrator 
(Maurice H. Merrill) upheld the manage- 
ment’s decision and denied the grievance. 
The facts of the case were briefly as follows: 


Three employees, W, L and T, were em- 
ployed on the following dates: W, August 
7, 1950; L, February 2, 1951; and T, March 
19, 1951. 

They filed bids for the vacant position of 
lead man on the night shift. W, the em- 
ployee with seniority, was passed up in 
favor of T, the junior applicant. 

The union expressly absolved the em- 
ployer of bad faith in this instance, but 
argued that the employer violated the fol- 
lowing sections of the labor-management 
contract: 


“Section 3. Length of service shall also 
be recognized in promotions within the 
bargaining unit, but in these matters it 
shall be secondary in importance to demon- 
strated ability and fitness for the work. 

“Section 4. (a) TRANSFERS—Length 
of service will also be recognized in the 
transferring of employees within the bar- 
gaining unit. When job openings arise 
within a classification, other than his own 
classification, having an equal or higher rate 
range the most senior man _ shall have 
preference for the job providing he has the 
necessary ability.” 

The arbitrator found that the transfer 
provision (Section 4(a)) did not apply 
because the grievance complained of the 
failure to promote W. He noted that the 
authorities make a clear distinction between 
promotion, which involves advancement from 
a lower classification or rank to one that 
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is higher in pay or in authority and prestige, 
or both, and transfer, which means a 
change from one job or classification to 
another which is equal in rank. In a trans- 
fer there is no advancement in grade. 

It was noted that Section 3 is a qualified 
seniority provision because it states that 
seniority shall be secondary in importance 
to demonstrated ability and fitness for work. 
Thus, only where competence to do the job 
is reasonably equal as between two em- 
ployees does the secondary factor (senior- 
ity) become controlling. 

The case turned on whether the employer's 
judgment of the relative ability and fitness 
of the two employees (W and T) was 
grossly in error. Supervisors testified that, 
in their judgment, T was the better man in 
most respects. The seniority difference was 
only seven months in a period of 7% years. 
Thus, in view of T’s greater experience 
with the special problems involved with 
the job, the arbitrator thought that it was 
impossible to say that the management's 
decision was clearly wrong. He concluded 
that the management was justified in ac- 
cording decisive weight to the factor of 
experience. 


Truck Driver's Duties 
Assigned to Millwright 


Where a millwright had used a truck to 
haul pans, work ordinarily performed by 
a truck driver, the driver was awarded re- 
imbursement for the number of work hours 
lost. 

The management-union agreement provided 
for the assignment and reassignment of em- 
ployees within their job classification on 
the same shift. The company contended 
that when basic production operations of 
the plant were reduced from three to two 
shifts, there was no longer any need for 
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a position of truck driver on the third 
shift. Millwrights were assigned to drive a 
truck in connection with maintenance work. 
The union conceded that when manage- 
ment determined that the duties of a truck 
driver were no longer needed on the third 
shift, management had the right to discon- 
tinue the job on that shift. However, the 
union argued that when the duties of a 
truck driver again were found to be neces- 
sary on that shift, the management should 
have sought the services of a truck driver 
instead of assigning these duties to a mill- 
wright in another department. The union 
also conceded that if this work had been of 
an emergency nature or work of short dura- 
tion, there would have been no grievance. 


The arbitrator (Harold T. Dworet) up- 
held the union’s argument, finding that the 
millwrights and truck drivers were in dif- 
ferent departments and were in separate and 
distinctly different classifications. The truck 
driver, therefore, was reimbursed for the 
number of hours’ work assigned to the mill- 
wright. 


Gambling, Profanity andKnockwurst 
Subjects of Mediation in New York 


The questions of peeled or unpeeled 
knockwurst, a truck driver’s natural right 
to lurid language, and a definition of gam- 
bling were recently put to the New York 
State Mediation Board of the Department 
of Labor in its role as peacemaking agency 
in the labor and management area. 


When several Spanish-speaking workers 
were discharged from a New York City 
factory for gambling, both the union and 
the employer sought arbitration of the case. 
At issue was the definition of gambling. 
Having previously warned its employees 
that gambling on the premises would result 
in dismissal, the company discharged three 
workers after an official saw them shooting 
craps. The workers denied that they had 
been gambling and maintained that they 
were “playing” since only small change was 
involved. According to their traditional 
definition, gambling requires stakes of at 
least a dollar or more; any lesser amount 
constitutes “playing.” 

In his decision the arbitrator pointed out 
that the employer’s prior warning was 
largely ineffective because of the language 
and custom difference involved. He affirmed 
the company’s right to establish reasonable 
rules against gambling and “playing.” How- 
ever, due to the peculiar circumstances, he 
suggested that Spanish-speaking workers 
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A truly American sentiment recog- 
nizes the dignity of labor and the 
fact that honor lies in honest toil. 

—Cleveland 


be informed in their own language that all 
games of chance, regardless of the stakes, 


were prohibited. The arbitrator ordered 
reinstatement of the discharged workers 
with the qualification that any further offense 
of a similar nature would constitute a legiti- 
mate basis for discharge. 


In another case, a truck driver was disci- 
plined for using “foul language and blowing 
his top.” The employer conceded that the 
use of foul language and profanity was com- 
mon among truck drivers and in itself was 
not objectionable when “used in the spirit 
of good-natured fun.” However, the com- 
pany said that it did object when such 
language indicated lack of cooperation and 
affected the morale of other workers. The 
truck driver involved in the dispute had 
been warned on several previous occasions 
about this behavior and the employer found 
it necessary to penalize his actions with 
something more effective than a mere repri- 
mand. The driver was suspended for one 
week. 

The matter was brought to arbitration 
by both parties to the controversy. In his 
decision, the arbitrator found that the pri- 
mary factor in the case was not the use of 
profanity, but an uncooperative employee 
exhibiting childish behavior when things did 
not go just as he would have liked. Asked 
by the arbitrator if he controlled his lan- 
guage and temper with his customers, the 
driver said he did. This answer indicated 
to the arbitrator the driver's ability to exer- 
cise seli-restraint when necessary. 


The arbitrator agreed with the employer 
that since the incident was not the first 
instance of such behavior by the driver, 
something stronger than a warning was 
needed to impress upon the driver his obli- 
gation not to disturb the normal business 
activity. The one-week suspension was too 
severe, in the arbitrator’s opinion, and he 
reduced the layoff to two days. 


In upholding a part of the suspension, 
the arbitrator commented “that he had no 
intention of setting an example to other 
truck drivers, that they must refrain from 
using profanity or obscenities.” To do so, 
he said, “would be to fly in the face of their 
culture and tradition. The purpose of the 
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Suspension is to indicate that there is a 
limit beyond which even truck drivers ought 
not to go.” 

In a proceeding involving the discharge 
of a delicatessen counterman in New York 
City, the presiding arbitrator was faced with 
the problem of a worker’s abusive attitude 
toward customers. The employer said that 
he had received complaints that the worker 
was not putting enough meat on the sand- 
wiches he prepared, and when customers 
would ask for more he would become surly 
and use insulting language. The precipitat- 
ing issue in the conflict concerned the proper 
handling of knockwurst. 

The counterman always served unpeeled 
knockwurst. Patrons who preferred knock- 
wurst peeled, and said so, were met with 
strong words. The worker flatly refused to 
skin the meat, maintaining that in all his 40 
years as a counterman he had never heard 
of peeled knockwurst. He said that if a 
customer wanted nude knockwurst, that 
was his business and the skinning operation 
was strictly his own responsibility. 

At the hearing, the worker also contended 
that the understuffing of the sandwiches 
was a direct result of the “boss’s orders.” 
The employer denied this and stated that 
he told the worker that “the customer is 
always right.” After hearing all arguments, 
the arbitrator concluded that the evidence 
in support of the charges of abusiveness 
Was vague and that discharge was too 
severe a penalty. He ordered that the 
counterman be suspended for one week. He 
further admonished both the employer and 
the worker that harmony would best be pre- 
served if both observed the adage about 
customers’ privileges. 

As to the “peel or not to peel” status of 
knockwurst, the arbitrator could find no 
authoritative source on the subject. 


Denial of Merit Increase— 
Unreasonable Notification 


An employer’s unreasonable delay in no- 
tifying an employee of the denial of a merit 
increase did not mean that the employee 


should be awarded the unwarranted in- 
crease. The pertinent facts of this case 
follow: 


The contract provided that if “no wage 
increase is granted the employee and 
his steward shall be notified.” The grievant 
was denied his increase as a result of a 
review on July 29, 30 or 31, 1957, but for 
some reason, despite repeated inquiry, the 
news of the denial was not communicated 


to him until August 19 or 20, and then only 
because of a steward’s investigation. 


The arbitrator (Maurice H. Merrill) noted 
that the contract did not specify an exact 
time within which notification of denial of 
an increase should be made to an employee. 
However, he said that the contract should 
be interpreted as meaning within a reason- 
able time. He declared that far more than 
a reasonable time elapsed between the deci- 
sion and the informing of the grievant of 
the denial of the merit increase. 


It was concluded that nothing in the 
contract, or in the circumstances in which 
it was operating, justified holding that noti- 
fication was a necessary condition to the 
effective exercise of the employer's stipu- 
lated freedom to deny a merit increase if 
he determines that it is undeserved. In the 
absence of any express provision, the arbi- 
trator held that the delay in notification did 
not Warrant granting an unwarranted merit 
increase. 


Grievance Is Untimely 


An arbitrator (Harold T, Dworet) held 
that a union’s grievance was not timely and, 
thus, refused to go into the merits of the 
case. The evidence showed that under the 
union-management contract, the employer 
was authorized to transfer any operation 
from one department to another. However, 
the employer subcontracted part of its op- 
eration by removing coke and other machines 
formerly operated by cafeteria employees 
and giving the duties of the cafeteria em- 
ployees to outside interests, which used 
outside help. This resulted in the layoff 
of four cafeteria employees. 

The employer contended that these lay- 
offs occurred on April 22, 1957, and that 
the grievance was first brought to a fore- 
man by a shop steward some 23 days later. 
The union-management contract provided 
as follows: “J. Except as expressly pro- 
vided in this Article, no grievance shall be 
presented more than five (5) days after the 
Union or an aggrieved employee has knowl- 
edge of said grievance. ei 

The arbitrator held that the question in- 
volved in the case was not one regarding 
subcontracting but whether a_ grievance 
should be accepted after 23 days when the 
contract specifically limited the time to five 
days. Since the employer sought a ruling 
on the timeliness of the grievance and it was 
found to be untimely, there was no need to 
give further consideration to the merits of 
the grievance. 


May, 1958 @ Labor Law Journal 


““Merchant"’ Agents Have Status 
of Employees Under FLSA 


The so-called “merchant” agents of a rail- 
Way express company were “employees” 
within the meaning of the Fair Labor 
Standards Act and not independent con- 
tractors, according to a recent decision of 
a federal district court in Maine. Thus, the 
FLSA is applicable to these agents. The 
facts of the case were briefly as follows: 


In an action to enforce the provisions of 
the FLSA, an injunction was sought to 
order the proper keeping of records by, 
and the payment of the minimum wage to, 
certain alleged employees of a railway ex- 
press company. These alleged employees 
were so-called “merchant” agents of the 
company. It contended that they differed 
from so-called “exclusive” agents and that 
they lacked employee status. 


The court noted that in theory an exclu- 
sive commission agent works full time for 
the company, at hours fixed by it, and 
subject to its full orders and control. A 
merchant commission agent has an outside 
occupation, works part time, fixes his own 
hours, and is subject to minimum control. 
The exclusive agent belongs to a union, 
and has certain benefits of seniority, a right 
to bid on jobs, union representation, etc., 
all of which the merchant agent does not 
have. 

However, the court noted that in reality 
the two types of agents had the following 
characteristics in common: (1) payment on 
a commission basis, (2) assumption of all 
damage claims by the company, (3) ap- 
plicability of the same procedures and rules 
covering every detail of their work, (4) 
auditing and supervision by company super- 
visors, (5) freedom to hire helpers at own 
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expense and (6) operation of own trucks 
and of own offices at own expense. 


The court concluded that the similarities 
were far more significant than the differ- 
ences. The main difference was that the 
“merchant” agents worked less hours due 
to a smaller volume of work. In declaring 
that the FLSA was applicable to the “mer- 
chant” agents as well as to the “exclusive” 
agents, the court refrained for the time 
being from issuing an injunction. Thus, the 
company was given an opportunity to bring 
its operations into compliance with the act. 
—Mitchell v. Railway Express Agency, Inc... 
34 Lapor Cases § 71,434. 


Homeworkers’ Employer Fails 
to Meet FLSA Requirements 


An infants’ wear company was recently 
enjoined from violating the Fair Labor 
Standards Act. Since the homeworkers were 
controlled and dominated by the owner of 
the business and the goods produced were 
shipped in commerce, the homeworkers were 
“employees” within the meaning of the act. 

The evidence showed that the company 
employed homeworkers who engaged in the 
production of knitted outerwear. The com- 
pany furnished them with materials and dis- 
tributed their products, but the workers had 
to pay for the materials and pay for the 
postage necessary to mail the products to 
the company. 

The above costs, of course, 
deducted in order to determine the 
pensation that they received for their work. 
On this basis, their compensation ranged 
from 16 to 23 cents an hour—amounts sub- 
stantially below the minimum wage estab- 
lished by the FLSA. It was also shown 
that the homeworkers were employed with- 
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had to be 
com- 


out homeworker certificates and that the 
company failed to keep accurate records. 

The Secretary of Labor obtained injunc- 
tions against these violations and against 
the shipment in interstate commerce of the 
goods produced in violation of the act. In 
another action in the same court, the Secre- 
tary of Labor recovered $2,650.36 in unpaid 
minimum wages and interest for two of the 
homeworkers. — Mitchell v. Law, d. b. a. 
Marilyn Rae Company, 34 Lapor Cases 
71,373 and 71,374. 


FLSA Criminal Prosecutions— 
Statute of Limitations 


A federal district court in Pennsylvania 
has held that the two-year statute of limi- 
tations contained in the Portal-to-Portal Act 
applies only to civil causes of action. Thus, 
this limitation did not apply to criminal 
prosecutions under the Fair Labor Stand- 
ards Act. 

The court declared that the FLSA crimi- 
nal prosecutions are subject to the statute of 
limitations provided in the Federal Judicial 
Code for criminal offenses. The statute of 
limitations in criminal actions, 18 USCA 
Sec. 3282, amended September 1, 1954, is 
for a five-year period. Prior to the amend- 
ment, the period was three years. 

It was noted that any violations occurring 
prior to the amendment date are undoubtedly 
subject to the three-year limitation. Thus, 
the court said that the shorter limitation 
period might apply to at least a portion of 
the government’s proof in the instant case. 
The government's indictment was good on 
its face, however, and the defendant's motion 
to dismiss the indictment was denied.—U. S. 
v. Piccolomini, 34 Lasor Cases § 71,388. 


Propose Higher Salary Tests 
for White-Collar Exemptions 


Acting Wage-Hour Administrator Clar- 
ence T. Lundquist has proposed an increase 
in minimum salary tests in the regulations 
governing exemptions under the FLSA for 
executive, administrative and professional 
employees. The increases will be adopted 
unless reasons to the contrary are shown 
(interested parties have until May 5 to sub- 
mit their views on this matter). The higher 
salary tests are thought to be necessary due 
to an increase jn the salaries of white-collar 
employees. 

In the United States Department of 
Labor’s release of April 5, 1958, it was 
stated: 
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“The Act exempts from its minimum 
wage and overtime requirements such em- 
ployees if they meet the tests of Regula- 
tions In addition to tests relating 
to duties and responsibilities, the regulations 
require that such employees meet minimum 
salary requirements. The new salary re- 
quirements are the only changes proposed in 
the exemption tests involving the so-called 
‘white-collar’ employee. 

“The recommended salary changes in the 
regulations, except as to Puerto Rico and 
the Virgin Islands, are: 


“Executive employees increased from $55 
to $80 a week on a salary basis. 


“Administrative and professional em- 
ployees increased from $75 to $95 a week 
on a salary or fee basis. 


“It is also recommended that the special 
provision for employees qualifying for ex- 
emption under shortened duty tests be in- 
creased from $100 to $125 a week. 


“The recommendations for Puerto Rico 
and the Virgin Islands are: 


“Executive employees increased from $30 
a week to $55 on a salary basis. 


“Administrative and professional em- 
ployees increased from $200 a month to 
$70 a week on a salary or fee basis. 


“The special proviso for employees who 
qualify under the shortened duty tests is 
increased from $100 to $125 a week. 


“The recommendations are contained in 
a report based on information obtained at 
public hearings attended by representatives 
of industry and labor organizations and by 
other interested persons and subsequent 
changes in economic conditions. 


“The Acting Administrator points out 
that the data upon which the recommenda- 
tions are based felate only to employees 
now covered by the Act. He stated: 


“*A reexamination of the appropriateness 
of applying the proposed salary tests to any 
other occupational groups now predomi- 
nantly excluded from Fair Labor Standards 
Act coverage will have to be made, should 
Congress enact legislation bringing them 
under the Act.’ 


“The proposed revisions are contained 
in a text published in the April 5 Federal 
Register (23 F. R. 2256).” 


The full text of the report and recommen- 
dations on the proposed revision of the 
regulations appears at 5 CCH Lanor Law 
Reports (4th Ed.), § 55,069. 
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Books ... Articles 


CURRENT LITERATURE 


in the Labor Field 


Search for Strategic Manpower 


High-Talent Manpower for Science and In- 
dustry. J. Douglas Brown and Frederick 
Harbison. Industrial Relations Section, Prince- 
ton University, Princeton, New Jersey. 1957. 
98 pages. $3. 

This short but extremely thoughtful book 
is divided into two parts, each author con- 
tributing one section, Mr. Brown’s essay 
is entitled “Considerations in the Deter- 
mination of an American Policy”; Mr. 
Harbison’s, “The Development of Human 
Resources in the Newly Industrializing 
Countries.” A highly significant conclusion 
achieved by both men is this: To obtain 
truly high-quality manpower, more atten- 
tion must be given to the individual. As 
Mr. Brown says: 

“The development of high talent is a 
‘retail’ operation. It suffers under ‘whole- 
sale’ programs with their necessary em- 
phasis on standardization, regimentation, 
short-term results, and favorable public re- 
sponse. Under government sponsorship in 
a democratic country, the educational proc- 
ess tends to reflect the highest common 
multiple of public understanding, rather than 
the professional judgment of teachers and 
scholars of high talent. The focus, almost 
without exception, moves from the individ- 
ual to the larger and larger constituency.” 


The inescapable conclusions drawn from 
this may make a rather bitter pill for Amer- 
icans to swallow, with their traditional con- 
cept of “higher education for all.” However, 
in Mr. Harbison’s study of industrializing 
countries, he, too, comes to this conclusion: 


“Most of these [industrializing] countries 
can’t afford to have all at once the 
educational facilities designed to eradicate 
illiteracy, to mass-produce lawyers and arts 
graduates, and to develop engineers and ad- 
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ministrators. they should invest more 
heavily in intensive development of strategic 
manpower on a selective basis than in im- 
mediate, general upgrading of people on a 
mass basis. This is a cruel, but compelling 
mandate of successful, rapid industrialization.” 


Today is a good time for a book of this 
sort, now that more students are going on 
to college than ever before, and the need for 
intelligent leadership in almost every field 
of endeavor is being so sharply felt. This is 
especially true in the field of science and 
technology, where America’s shortcomings 
have so recently been accented. As _ thie 
authors state: 

“The recent dramatic accomplishments of 
the Soviet Union have shown that America 
cannot maintain supremacy in science and 
engineering by virtue only of the momentum 
of past achievement.” 


Understanding Company Change 


Effecting Change in Large Organizations 
Eli Ginzberg and Ewing W. Reilley. Co- 
lumbia University Press, 2960 Broadway, 
New York 27, New York. 1957. 155 pages 
$3.50. 

This is a particularly pertinent book today, 
in these times when more and more firms 
are decentralizing their operations. Its au- 
thors, who were assisted by Douglas W. 
3ray and John L. Herma, claim four objec- 
tives: to identify an important aspect ot 
corporate life; to assess the strategic factors 
involved in the process of directed change; 
to consider how current efforts to bring 
about major organizational changes can be 
improved; and to suggest the lines of future 
investigation likely to yield new knowledge 
and improvements in practice. 

The most significant finding that the au- 
thors made, in the light of the whole prob- 
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lem, is that to effect a major change in a 
large organization, profit or nonprofit, it is 
always a process, not merely an event. Time 
is the most important single factor involved 
—time to measure the financial advantages 
and disadvantages and, once the decision is 
made, time to adequately prepare the em- 
ployees and top executives for their new roles. 


For the first consideration, a “balance 
sheet” approach is needed, to ascertain the 
soundness of the change and whether the risks 
and costs should be ventured for the greater 
benefits of modernization. Second, in pre- 
paring the emplovees, effective communica- 
tions are imperative. Management must 
explain to the members of the organization 
why the change is taking place, what change 
it is, and the benefits it hopes to obtain 
from it; management must also assure them 
that a minimum of new knowledge and 
training will be required, and that adequate 
time will be given to the securing of it. 


The third problem, that of fitting high 
executives into an advisory rather than an 
operating capacity, is a serious one. It may 
be difficult for men accustomed to giving 
orders not to try to dominate their former 
subordinates. The goal must be to help 
them adjust comfortably to their role of 
senior staff adviser, sharing major respon- 
sibility with the firm’s president for long- 
range plans and policies. 

The authors make use of case materials 
from corporate and governmental experi- 
ence, and profitably call upon social science 
and psychological theory to formulate their 
framework of directed change. They point 
out that their book is only a starting point 
and that much work has yet to be done in 
the field; but even so, Effecting Change in 
Large Organizations remains a timely, clear 
and well-written contribution to manage- 
ment understanding. 


Study in Personnel Administration 


Personnel Administration—A Point of View 
and a Method. Paul Pigors and Charles A. 
Myers. McGraw-Hill Book Company, Inc., 
330 West 42nd Street, New York, New York. 
Third Edition, 1956. 711 pages. $6. 


The first edition of this book was pub- 
lished in 1947 and the second in 1951, each 
meeting with great success. It is truly a 
superior work in the field of personnel ad- 
ministration, and its authors, both of whom 
are professors of industrial relations at Mas- 
sachusetts Institute of Technology, have 
added a good deal of follow-up material to 
complement their earlier efforts. 
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One of the book’s most outstanding fea- 
tures is its detailed case histories. Offered 
as completely as possible, with little left out 
or “edited,” they provide the student with 
realistic thought-provoking material. Since 
a truly lifelike situation can be bewildering 
to an inexperienced student, however, long 
cases are divided into sections, with helpful 
questions inserted to gauge the reader’s per- 
ception into personnel problems. 


The authors hasten to explain that the 
purpose of these questions is not to supply 
right and wrong “prepared problem” situa- 
tions: 

“Case study can be taught academically, 
with ‘prepared problem cases’, as though 
there were nothing more to it than finding 
solutions to neatly formulated problems. 
But of course what comes first is learning 
how to ask realistic questions. One student 
who had graduated with honors, but failed 
on his first job, made a classic statement of 
his difficulty: ‘If only someone would give 
me a problem, I know I could solve it. But 
all I can see here is a mess.’” 


The worth of the volume can be indicated, 
too, by the position that its authors take on 
the subject of their question choices. They 
do not maintain that the questions they have 
offered are the best possible ones; rather, 
they offer them only as samples and encour- 
age the teacher and student to re-examine, 
re-evaluate and restudy the cases themselves. 
“The aim that we all have in common,” they 
state, “is to stimulate the questioning ap- 
proach.” 
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Personnel Administration is still addressed 
primarily to personnel administrators, both 
those in the field now and those planning to 
go into it. The objectives, approaches and 
methods of personnel administration, how- 
ever, are of as much concern to others in 
management as they are to personnel peo- 
ple; the book points up, in a significant 
manner, this relationship throughout. 


ARTICLES 


Past and Future of Unionism . . . En- 
during unionism is predicted by the author, 
Leland Hazard, in his article “Unionism: 
Past and Future,” which appears in the 
March-April, 1958 Harvard Business Review. 
He notes that in another century the predic- 
tion might have been otherwise. Even in 
this century, the author states, the snow- 
balling concepts of personal practices tend 
to demonstrate that unions may become 
unnecessary. However, he adds that linger- 
ing and bitter memories will tip the scales 
in favor of unionism for at least some 
generations to come. 


The author declares that neither manage- 
ment nor labor has any inherent rights. 
Rights exist only as they are exercised. 
If a union asserts the right to strike, it 
must strike now and then. If management 
claims the right to manage, it must manage 
now and then. 


It is pointed out that in labor-manage- 
ment relations in America there is a process 
for resolving conflicts which is constantly 
working. Seemingly irreconcilable differ- 
ences are reconciled. This resolving of 
conflicts is accomplished by collective bar- 
gaining, which means in one of its facets 
arbitration, and in another facet the strike. 
The author observes that the strike at the 
expiration of a contract is a proper method 
of resolving the conflict. It represents a 
test of power, and there is nothing wrong 
with reasonable power. 


Mr. Hazard states that in the last analysis 
there is one power which is greater than 
all the others. This, he states, is the power 
of the individual to withhold his hands and 
to refuse to work. This force will always 
have its effect, regardless of how highly 
developed automation becomes: “What brings 
forth the power of the human hand in one 
century differs from what may bring it 
forth in another, In the twelfth century men 
sought heaven by carrying stones for the 
great cathedrals. In the seventeenth century 
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men listened to their Puritan preachers and 
sought salvation in close application to trade 
and business. In the twentieth—of course 
it is too early to be sure—men tend to 
gather in councils to decide the conditions 
on which they will work.” 


_ The power of unionism should not be 
feared or resented, states the author. He 
thinks of unionism as a technique which 
has helped to humanize the industrial revolu- 
tion, and he does not expect its power to 
increase greatly or to diminish substantially. 


Problems in the Tidelands . . . The 
primary laws governing labor relations in 
the tidelands are, of course, the National 
Labor Relations Act and the Fair Labor 
Standards Act. “Tidelands,” as used here, 
includes the outer continental shelf. 


The author, Samuel Lang, in his article 
“Labor Problems in the Tidelands,” which 
appears in the February, 1958 Tulane Law 
Review, notes that the Outer Continental 
Shelf Lands Act was passed August 7, 
1953. The NLRB itself, in deciding repre- 
sentation questions, and its general coun- 
sel, in issuing unfair labor practice complaints, 
have not referred to this act in tidelands 
cases. The Board has concerned itself only 
with ascertaining if its general standards 
for assertion of jurisdiction were met. 


Since many of the employees in the tide- 
lands are seamen within the contemplation 
of the admiralty law, the possibility is sug- 
gested that strikes and picketing may vio- 
late the Mutiny Act. In Southern Steamship 
Company v. NLRB, 316 U. S. 31 (1942), the 
Supreme Court held that a strike over the 
discharge of a fellow seaman for union ac- 
tivities was mutiny, and the employees who 
participated in the strike were deprived ot 
the protection of the NLRA. 

The Outer Continental Shelf Lands Act 
adopts as federal law all state law which 
does not conflict with federal statutes. How- 
ever, the only effective remedy in the event 
of violence, trespass and contract breach ts 
the labor injunction. The federal court ts 
prescribed as the forum where this state 
law is to be applied. The Norris-LaGuardia 
Act, for all practical purposes, prohibits 
the issuance of labor injunctions by federal 
courts. The author asks the question of 
whether violence, trespass and breach of 
contract, though enjoinable by state law 
undisturbed by federal pre-emption, are none- 
theless here not enjoinable because no ex- 
ception to the federal court jurisdictional 
limitation imposed by the Norris-LaGuardia 
Act has been saved. 
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News of Work 
and Working People 


Meetings of Labor Men 


New York State Workmen’s Compensa- 
tion Board.—A series of institutes, sponsored 
by the New York State Workmen's Com- 
pensation Board for its district offices, will 
be held throughout the state. The subject 
will be the purposes and administration of 
workmen's compensation. It will be dis- 
cussed by specialists in the field for the 
benefit of those working with the workmen's 
compensation law in the counties served by 
district offices. 

The Syracuse institute will be held May 
7-8 at the Hotel Syracuse. Nine counties 
are served by the Syracuse district office. 
The Rochester institute will be held May 
15-16 at the Hotel Manger Seneca, Rochester, 
where the keynote address will be given by 
Daniel Gutman, counsel to the Governor of 
New York. Institutes of other district offices 
will be held in June and October. 


Cornell University.—The New York Staté 
School of Industrial and Labor Relations 
will hold a conference on “The Economic 
Climate and Collective Bargaining—1958,” 
May 8-9 at Statler Hall, Cornell University. 
Among the distinguished speakers will be 
Stanley H. Ruttenberg, director of research 
of the AFL-CIO; Edwin L. Dale, Jr., staff 
writer at the Washington bureau of the 
New York Times; Frances Perkins, former 
Secretary of Labor; and Douglass V. Brown, 
professor of industrial management at 
Massachusetts Institute of Technology. 


The school will also sponsor the Eighth 
Annual Institute for Training Specialists, to 
be held June 2-6 at Cornell. The program 
will combine general coverage of the train- 
ing field with intensive coverage of six im- 
portant topical areas. Each participant will 
have an opportunity to attend all the general 
sessions, to meet informally with other in- 
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terested practitioners and to elect two topics 
for intensive examination over the entire 
period of the conference. Reservations should 
be addressed to Miss Carol Keene, Confer- 
ence Secretary, New York State School of 
Industrial and Labor Relations, Cornell 
University, Ithaca, New York. Charge for 
the institute will be $60, and checks or 
money orders should be made out to the 
New York State School of Industrial and 
Labor Relations. 

Tax Institute, Inc.—The first of a series 
of meetings on “Tax Policy As It Affects 
Management Responsibility and Decisions” 
will be held May 19 in the Woodrow Wilson 
Hall of Princeton University. The topic of 
this meeting will be “Effects of Taxation on 
Executive and Worker Compensation.” Al- 
though there will be no prepared addresses, 
a panel of 15 experts in the fields of corpo- 
rate management, law, accounting, eco- 
nomics, government, labor and finance will 
explore the basic issues and consider policy 
recommendations. 


American Management Association. — A 
special conference on labor relations will be 
held May 19-21 at the LaSalle Hotel in 
Chicago. A feature of the conference will 
be an interview by Victor Riesel, labor col- 
umnist, of three top company vice presi- 
dents, members of the association’s person- 
nel planning council. The subject of the 
interview will be “Labor Relations Climate 
for ’58.” The conference is open to non- 
members as well as members of the association, 
and registration can be made by contacting 
the Conference Registrar, American Man- 
agement Association, 1515 Broadway, New 
York 36, New York. 

University of California —The university's 
annual Conference on Labor Relations and 
Arbitration will be held May 20 at the Fair- 
mont Hotel in San Francisco. Principal 
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speakers will be David L. Cole, former di- 
rector of the Federal Mediation and Con- 
ciliation Service, and Edward E. Witte, 
professor emeritus of economics at the Uni- 
versity of Wisconsin. Information and ap- 
plication for enrollment may be obtained 
from the Department of Conferences and 
Special Activities, University of California 
Extension, Berkeley 4, California. 


New York University.— The Eleventh 
Annual Conference on Labor will be held 
May 26-28 at Vanderbilt Hall, 40 Washing- 
ton Square South, New York City. Spon- 
sored by the Institute of Labor Relations 
and Social Security, the conference will pro- 
vide a forum at which basic issues can be 
discussed without partisan distortion. The 
theme this year is “Issues in Union Affairs 
and Labor Management Relations in Our 
Present Economy.” 


State University of Iowa.—The college 
of engineering will hold its Nineteenth 
Annual Management Course June 16-28 in 
Iowa City. The program is designed for 
all those who have need of management 
techniques, such as factory managers, fore- 
men, industrial engineers and others. Sub- 
jects of study will be integrated under four 
major optional groups, with special emphasis 
placed on communications and cost reduc- 
tion methods for all participants. For in- 
formation, write J. Wayne Deegan, 122 
Engineering Building, State University of 
Iowa, Iowa City. 


Disclosure Bill Pending 


A Senate committee has submitted 
its report on the welfare plans dis- 
closure bill (S. 2888). 


The Senate Committee on Labor and 
Public Welfare has issued a favorable re- 
port (dated April 21) on the Welfare and 
Pension Plans Disclosure Bill (S. 2888). 
The bill was approved and ordered reported 
with certain technical amendments on March 
31. It would provide for registration, re- 
porting and disclosure of the financial oper- 
ations of all types of private employee 
welfare and pension benefit plans. In dis- 
cussing the principles and purposes of the 
bill, the committee report states: 

“It is designed to place the primary 
responsibility for the policing and improved 
operations of these plans upon the parti- 
cipants themselves, with a minimum of in- 
terference in the natural development and 
operations of such plans, to leave to the 
States the detailed regulations relating to 
insurance, trusts, and other phases of their 
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For as labor cannot produce with- 
out the use of land, the denial of 
the equal right to use of land is 
necessarily the denial of the right 
of labor to its own produce. 
—Henry George 


operations, and to place the least possible 
burden by way of cost and otherwise upon 
the plans and upon the Federal Government. 
It is the policy of this bill to protect the 
revenues of the United States, the interests 
of participants in the plans, their benefici- 
aries, the employers and the public, and to 
conserve the moneys involved so as to as- 
sure their utilization for their intended pur- 
poses. 

“The bill would give the employee-bene- 
ficiaries of these plans an accounting for the 
money they spend and which is spent in 
their behalf for future security benefits and 
permits them to appraise the merits of these 
plans, which in many cases are held out to 
them as a competitive inducement of em- 
ployment. It would give the employee- 
beneficiaries protections comparable to those 
provided in other large-scale investment 
operations. It is designed to deter dis- 
honesty, mismanagement, and waste by 
allowing public scrutiny of the financial 
operations of such plans, and it accomplishes 
disclosure of the finances of these plans in 
one operation for all purposes.” 


In regard to the information required by 
the bill, the report declares: 


“Section 6 of the bill requires that reports 
be filed annually which reflect the financial 
operations and status of the plans. The 
bill specifies the particular information re- 
quired in order that too great latitude is not 
given the administering agency. However, 
the agency may request related information 
to that specified if it is deemed necessary 
or may delete from the requirements speci- 
fied in the bill information which is deemed 
duplicative, uninformative, and not neces- 
sary to the carrying out of the objectives 
of the act. 

“As good management would dictate, the 
report must be based upon an audit made 
by an independent licensed accountant.” 

Minority and supplemental views were 
also published along with the committee's 
report. Senator Gordon Allott was among 
those who filed supplemental views. He 
contended that the bill is unsatistactory in 
its present form, It is argued that the ap- 
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proach, which would subject all types of 
private employee benefit plans to disclosure : 
“(a) Is contrary to the weight of the evi- 
dence presented; (b) Will make it difficult 
for the administering agency to detect the 
evils which disclosure is intended to reveal; 
(c) Will create an unnecessary vast new 
Federal bureaucracy, the expense of which 
has been estimated as high as $100 million: 
(d) Will deprive management, unions, and 
labor of the right to contract with respect 
to placing upon one party or the other the full 
responsibility and the burden of expense 
for the management of the fund; and (e) 
Will require employers to surrender to labor 
unions economic and_ bargaining power 
which should be negotiated through the 
normal channels of collective bargaining. 


“Moreover, the disclosure approach of 
S. 2888 will not, as the majority implies, in 
any way ensure the adequacy of reserves 
for future pension benefits or change the 
rules governing employee entitlement to 
benefits of private welfare and pension 
plans. Disclosure is not regulation and 
should not be sold as such, particularly 
when, in another section of the report, the 
majority properly disclaims any ‘desire to 
get the Federal Government involved in the 


regulation of these plans’. 


Senator Allott would exclude from the 
scope of the act the fixed level-of-benefit 
plans. 

Senator Lyndon Johnson, majority leader 
of the Senate, reportedly has promised 
early action on the bill. According to 
an AFL-CIO release dated April 14, he wrote 
George Meany, AFL-CIO president, as 
follows: “I believe this measure should be 
passed without controversial amendments, 
and certainly I will do what I can to achieve 
that objective.” 


Andrew J. Biemiller, director of the AFL- 
CIO department of legislation, and Nelson 
H. Cruikshank, director of the AFL-CIO 
department of social security, recently ex- 
pressed support for legislation which would 
cover all health, welfare and pension plans. 
Speaking on the AFL-CIO radio program 
“As We See It,” Mr. Biemiller said that 
“after all, the money in these funds belongs 
to the workers. It is either deferred wages 
or contributions from the workers.” Mr. 
Cruikshank declared that “the courts have 
consistently held that these monies, whether 
they are in jointly operated plans or in just 
management or labor operated plans, are 
in effect the property of the beneficiaries, 
that is, the workers and their families 
for whom the plans were designed.” 
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As we went to press, the Senate passed 
the disclosure bill (S. 2888) and sent it to 
the House. More than three dozen pro- 
posed amendments, many aimed at broad 
labor reforms, were defeated. 


Tax Implications of Welfare Plans 


Welfare plans can endanger unions’ 
tax-exempt status. 


The Internal Revenue Service has estab- 
lished criteria or tests to be used in ascer- 
taining whether the payment of death, sick, 
accident and other benefits to individual 
members of a labor union will affect the 
union’s exemption from federal income tax 
under Section 501(a) of the 1954 Internal 
Revenue Code. Section 501(a) provides for 
an exemption from federal income tax for 
certain organizations which are listed under 
Section 501(c). Under paragraph (5) of 
subsection (c) is listed “Labor, agricultural, 
or horticultural organizations.” 


The Internal Revenue Service said (Rev. 
Rul. 58-143) that the concept of a labor 
union implies that it must be for the better- 
ment of conditions of its members as a 
group, in regard to employment, rather than 
improvement of the conditions of individual 
members. The Service’s conclusion follows: 


“The Internal Revenue Service takes the 
position that the operation of an established 
system for the payment of sick, death, acci- 
dent, and other benefits, which members are 
entitled to receive as a matter of right in 
consideration of the payment of assess- 
ments, has no customary relation to the 
purposes of a labor union within the con- 
templation of section 501(c)(5) of the Code. 
Such activities are for the economic benefit 
of members in their individual capacity. 
Where, however, the benefits are so indefi- 
nite that the members, individually, may not 
be said to have a substantial economic 
benefit, and where the amount of the 
funds used to provide these benefits is not 
so great as to imply a major purpose, the 
benefits are considered merely incidental 
and will not of themselves prevent exemption. 


“Where members of a labor union desire 
to receive benefits as a matter of right 
through an established system under which 
they make contributions for such purposes, 
or where the amount of the funds used to 
provide indefinite benefits is so great as to 
imply a major purpose of the union, a 
formal trust arrangement or other form of 
organization should be set up as a separate 
entity, apart from the labor union, through 
which the benefits are paid, inasmuch as 
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the operation of such a system by their 
labor organization will cause a withdrawal 
of its exempt status.” 


SUB Plans Upheld in Ohio 


Supplemental unemployment benefit 

plan payments do not constitute re- 

muneration within meaning of Ohio 

unemployment compensation law. 

The steel industry’s supplemental unem- 
ployment benefit (SUB) plan has been de- 
clared legal in the State of Ohio. The Ohio 
Court of Common Pleas for Mahoning 
County enjoined the administrator of the 
Ohio Bureau of Unemployment Compensa- 
tion from deducting the amount of SUB 
payments a worker receives from his state 
unemployment compensation benefits 

The court ruled that payments to eligible 
employees trom SUB trust funds do not 
constitute “remuneration” within the mean- 
ing or intent of the unemployment compen- 
sation law and, therefore, cannot be deducted 
from the amount of state benefits. It also 
found that SUB plans constitute “collective 
agreements to make contributions for the 
purpose of securing benefits” in addition to 
those provided by law and, thus, are specifi- 
cally permitted by Section 4141.36 of the 
Ohio Revised Code. 


Safety Problem Examined 
At a conference in Washington the 
president of the AFL-CIO and the 
president of General Elettric each 


gave an address. They looked at 

the same problem, but came up with 

a different evaluation of it. 

At the President's Conference on Occu- 
pational Safety, held in March at the United 
States Department of Labor Auditorium in 
Washington, two of the speakers were 
George Meany, president of the AFL-CIO, 
and Ralph J. Cordiner, president of the 
General Electric Company. Each had a 
great deal to say on the subject of indus- 
trial safety, and both were concerned with 
furthering its goals. Their views, however, 
were considerably at variance. Mr. Meany’s 
chief premise indicated dissatisfaction with 
the attitude of Americans toward safety, 
and he stated that most steps are taken 
only when a disaster occurs that is of sufh- 
cient extent to shock the public into mak- 
ing “pronounced strides.” 

After citing past disasters, such as fires 
and mine tragedies, he said: “Inhuman as 
it may sound our record of safety develop- 


Rank and File 


ment is clear: America has made progress 
through tragedy. This gruesome fact does 
not mean that some progress is not made 
through the steady, unspectacular and com- 
mon-sense voluntary programs of prevent- 
ing industrial deaths and injuries. But these 
laudable efforts do not galvanize America 
into the kind of action which massive re- 
duction of industrial hazards requires.” 


Mr. Cordiner, on the other 
pressed confidence in the safety records of 
industry and noted the great strides that 
have been made. “In 1956 the average fre- 
quency rate in the United States stood at 
6.38 injuries per million man-hours worked,” 
he said. “in many companies accident rates 
are below even this impressive national 
figure. In General Electric, for example, we 
are obviously proud that the frequency rate 
in 1957 was the lowest in the Company’s 
history, 2.27 injuries per million man-hours.” 


hand, ex- 


After sketching the recommended legisla- 
tive program for safety and industrial health 
which was adopted at the AFL-CIO con- 
vention last December, Mr. Meany explained 
that his organization “has steadfastly ad- 
hered to the principle of minimizing the role 
of government in our affairs.” Then he 
said: “The front line of joint labor-manage- 
ment action is at the working place. Here 
the wage earner faces conditions which en- 
danger his life, his body and the well-being 
of his family. Here management sees first 
hand the human costs of hazards as well 
as their economic costs.” 


Mr. Cordiner, however, stated: “Work- 
ing in our most highly technological in- 
dustries is far safer than digging ditches,” 
adding that estimates indicate that it ts 
about five times safer than manual work 
outdoors. He also quoted findings that 
show, even taking into account the factor o! 
more time spent at home, that the General 
Electric employee is about six or seven 
times safer at work than he is during hits 
leisure hours. He gave this example of 
industrial safety: 

“The safety achievements of the atomic 
energy industry are especially significant. 
Here is a new technology which introduces 
entirely new hazards, yet the atomic energy 
industry has a safety record in the United 
States today which is second only to the 
outstanding record of the communications 
industry. So successful have been the pre- 
cautions planned in advance for this new 
industry that in two and a half billion man- 
hours of work, there have been only two 
fatal accidents due to radiation, and even 
those two actually occurred at the Los 
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The labor union is an elemental 
response to the human instinct for 
group action in dealing with group 
problems. —wWilliam Green 


Alamos laboratory in 1945 before atomic 
energy had moved out of the Government- 
supervised experimental stage mto private 
industry. This is a truly extraordinary 
safety record which well illustrates how the 
advance planning of sound industrial man- 
agement makes planning for increased safety 
an integral part of planning for the devel- 
opment of a new technology.” 


Mr. Meany emphasized that government 
must not lag behind labor and management. 
He said: “We know full well what has to 
be done if future government action is not 
going to be a carbon copy of the past 
failures. First of all, labor and management 
must take the leadership in focusing the full 
glare of public disclosure on the ‘Yes, but 
—’ attitudes of legislators. We must 
jointly demand enactment of legislation that 
is so badly needed now and we must be 
equally alert in the future when new prob- 
lems require legislative action. . . . In 
short, if everyone who says he is ‘For’ 
safety goes into action, then the relatively 
few but effective opponents of safety will be 
shown for what they actually are: pleaders 
for special privilege at the expense of the 
lives and bodies of wage earners.” 

In regard to enacting legislation, Mr. Cor- 
diner declared: “Above all, we must be 
careful to develop adequate legislative codes 
in a manner that will not lull managers and 
employees into the feeling that the responsi- 
bility for safety has been shifted from them- 
selves to others. Safety must be built into 
every assignment as an integral part of the 
individual’s responsibility. Safety is inherent 
in every management decision. Safety is an 
important element in every long-range plan.” 
address, AFL-CIO 
President Meany repeated that America 
must change its present attitude about 
safety. He stressed: “Through legislation 
let us guarantee that everyone will be pro- 
tected against industrial hazards uniformly.” 
General Electric’s President Cordiner, in his 
conclusion, emphasized that preventing ac- 
cidents is “based on freedom and an affirm- 
ative belief in individual welfare, not 
compulsion. It is based on teaching and 
education, not policing.” 
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In concluding his 


The principal difference between the two 
leaders’ viewpoints seems to be one of inter- 
pretation. Mr. Meany feels that only “some” 
progress has been made through “steady, 
unspectacular, common-sense voluntary pro- 
grams,” while Mr. Cordiner believes the 
great advances have been “characterized by 
the leadership of men with the vision to an- 
ticipate the safety needs and opportunities 
of tomorrow.” 


The Firing Problem 


Estimated employee turnover in the 
United States is about 39 per cent 
a year. Most workers quit, but some 
are fired. Here are some of the 
reasons why. 


What makes an employer fire one of his 
employees? Can any rules be drawn, or is 
it an individual thing? Lately this impor- 
tant question has received a good deal of 
attention in surveys and studies. In the 
March issue of the /ndustrial Bulletin, pub- 
lished by the New York State Department 
of Labor, an article entitled “Causes for 
Discharge” explored this problem. Some of 
its findings follow: 


“When to fire, or not to fire, is a question 
devoutly to be pondered. A rubber com- 
pany executive, discussing the ‘marginal’ 
employee, feels that reasons for keeping him 
are usually evasions. The boss thinks: 
‘After all, I hired him , 


“Many unfortunate situations result from 
incomplete or inefficient screening by the 


personnel manager or hiring official. The 
wrong man may be hired, and sooner or later 
he must be eased out. ‘Failures and firings’, 
Says one personnel manager, ‘are seldom 
caused by lack of brains or skills, but by 
inability to work with people or to take 
responsibility. Employees are also fired be- 
cause they are not supervised properly; 
management is faulty and the atmosphere 
confused. There’s a legend that you can 
never find out about a person until he works 
for you. That’s strictly a legend. Person- 
ality traits can be brought out by proper 
interviewing and their interpretation. You 
can spot stubbornness, over-sensitiveness, hot 
temper, emotional instability, and sociability 
by just asking the right questions.’ ” 


In a poll conducted by the American 
Management Association of 129 personnel 
officers, “absenteeism, the most common 
single cause for discharge, was responsible 
for 35 firings, poor performance was blamed 
in 28 cases. However, 33 directors cited 
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more than one reason for discharging the 
same person, in many cases virtually indicating 
a constellation of related characteristics or 
actions. Since 28 of the multiple responses 
included some mention of poor performance, 
it may be considered to account, at least 
in part, for 56 discharges. 


“In about half the companies whose em- 
ployees are represented by unions, the union 
plays some part in formulating or enforcing 
plant rules. Most union contracts spell out 
procedures for dismissals and for penalties 
short of discharge. For example, contracts 
of a large service union in New York City, 
with a membership about 11,000, specify 
three ‘just causes’ for discharge. They are: 
(1) dishonesty; (2) intoxication on premises; 
and (3) physically fighting on premises. 


“The usual dismissal routine is: When an 
employer complains about a worker, the 
shop steward investigates, the matter then 
goes to the union, and then to arbitration. 
The agreement states that if any grievance 
cannot be settled directly by the parties, an 
arbitrator ‘shall hold a hearing within a 
week, and make known his decision within 
ten days’.” 

The article concludes by stating: “In a 
last analysis, the chief reason for dismissal 
is that humans behave like humans. Whether 
they be employers or workers, they both 
have the usual frailties.” 


Congressman Voices Warning 
to Businessmen 


Ralph W. Gwinn states that business- 
men should spend more time and 
money toward electing a Congress. 


In an address recently before the Alle- 
gheny County League of Women Voters 
in Pittsburgh, Representative Ralph W. 
Gwinn of New York stressed the tre- 
mendous economic power that organized 
labor possesses and uses, and blasted busi- 
“let George do it” attitude toward 
He pointed out that while many 
a Presidential 


ness’s 
politics. 
businessmen contribute to 
campaign, few, if any, spend time or money 
result, he 
lawmaking 
labor while 
dollars later 
text of his 


on electing a Congress. As a 
stated, the majority of both 
bodies favors the policies of 
millions of 


The 


business wastes 
trying to push its bills. 
remarks follows in full: 
“Last month I was visited by one of the 
most prominent businessmen in America. 
At one time he was President of the largest 


Rank and File 


of all America’s trade associations. His 
company maintains an office in Washington. 
He had contributed towards the tens of 
millions that the business world contrib- 
uted for the reelection of President Eisen- 
hower—but hardly a dime, and little time, 
for the election of a Congress. 


“So this man wrote the President a 
thoughtful letter outlining what he regarded 
as ‘must’ legislation in labor-management 
relations. His proposals were that (1) 
compulsory union membership requirements 
should be abolished by Federal law; (2) 
anti-trust laws should be extended to cover 
the activities of organized unions; (3) there 
should be further prohibitions against sec- 
ondary boycotts; (4) there should be an 
effective prohibition against union political 
actions; (5) mass violence should be sub- 
ject to Federal law. These are all sound 
proposals. 


“The trouble is that our industrial leaders 
do not realize that while the businessmen 
were electing a President in 1956, the 
AFL-CIO was electing a Congress. The 
Congress enacts all laws, not the President. 
The President may propose. The Con- 
gress can act or not, as it sees fit. 

“T had to tell my visitor that his pro- 
posals hadn’t a ghost of a chance in this 
Congress. They will have even less chance 
in the next. He was startled, but he was 
startled too late. 


“In the 1956 elections, organized labor 
was active in 300 of the 435 Congressional 
District elections—and were successtul— 
that means that their man got elected—in 
more than 175. 

“And when I say the unions were active, 
I mean just that! 


“In addition to direct money 
tions, labor-supported candidates received 
incalculable numbers of free campaign 
workers, union treasuries paid for untold 
hours of radio and TV time, ‘friends’ of 
the candidate inserted expensive full-page 
ads in the local newspapers, wives of union 
men manned telephone brigades contacting 
voters, teen-age sons and daughters under- 
took baby-sitting chores while mothers and 
fathers went to the polls. Meanwhile, the 
labor press gave full play to the election, 
and the merits of their particular candi- 
Special election editions were issued 


contribu- 


date. 
and distributed. 

“In terms of known reported spending 
we have already counted more than $2,200,000 
spent or contributed by national and inter- 
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national unions, exclusive of all state and 
local unions. One Senator benefited in an 
amount of $725,000 in 1954 from one union 
local for his campaign. The total for all 
the states will run, of course, high in the 
millions. Organized business, by compari- 
son, spends virtually nothing in time or 
money to elect Congressmen or Senators. 
Individual business leaders with rare ex- 
ceptions are just as bad. 


“Let’s look at just one campaign, in 
1954, by one union, for one Senator. Spe- 
cial election radio and TV broadcasts cost 
for time only, with no allowance for staff, 
script preparation, reprints of talks was 
250 thousand dollars. Special election edi- 
tions of regular publications, extra copies 
to distribute outside the regular union mem- 
bership ran to another $175 thousand dol- 
lars. And then, on top of all this, this 
union hired 500 ‘special organizers’ (pay- 
roll title for political workers) at $20 per 
day for the 30 days just before the election. 
This cost another $300 thousand dollars, 
exclusive of expenses or other services. 
This gives us a total of $725 thousand 
spent by the United Automobile Workers, 
CIO, in support of Senator McNamara in 
Michigan in 1954. 


“What were the other unions doing in 
Michigan that year? For this, we turn to 
the reports filed with the Clerk of the 
House of Representatives. 


“The national AFL’s Labor League tor 
Political Education (this was before the 
merger) reported spending $19,124.73 on 
political activities within the state, the 
national CIO Political Action Committee 
another $43,500, and so on for a grand 
total of $116,091.81 in addition to the ‘in- 
direct’ and therefore unreported costs al- 
ready noted.* 


“This gives us a new total for the State 
of Michigan of $951,000 as a reasonable 
estimate of known and reported spending 
by the political affiliates of organized labor. 
From case histories, we know that actual 
expenditures are at least ten times those 
required legally to be reported. This means 
that approximately $10 million was spent 
in Michigan alone. 


“In 1956 union political workers were 
active in 30 of 35 general election contests 
for the United States Senate. Michigan 
was one of the more bitterly fought con- 
tests in 1954, but similar and equally large 
statistics are available for Illinois (Senator 


In the Department of Labor, we have 
estimated that the jobs of about 42 
million workers are attributable to 
the activity created by foreign trade. 

—ZJames P. Mitchell 


Douglas), Minnesota (Senator Humphrey), 
and Tennessee (Senator Kefauver), etc. 


“What would it all add up to if we had 
all the available reports analyzed and tabu- 
lated, plus the case histories we have, for a 
few contests? 

“Tf the unions spent only half as much 
in the 30 senatorial contests in 1956 as they 
spent in Michigan in 1954, it would amount 
to $150 million. 

“Or, to estimate on another basis: 


“Total union income, per year, is $620 
million dollars, exclusive of welfare and 
pension fund payments. If we assume that 
10 percent is spent for political purposes 
(a recent study of union publications shows 
that more than fifty percent of the space 
is devoted to political and legislative ‘news’), 
we would arrive at a figure of $62 million 
tor political purposes annually, or a total 
of $124 million for each bi-annual election 
of Members of the House and Senate. 


“It seems utterly fantastic! 


“Is it any wonder that few pieces of 
legislation pass contrary to the recommen- 
dations of the leaders of organized labor? 

“The First Session of the 85th Congress 
passed no such legislation; neither did the 
entire 84th Congress; and I defy anyone to 
point to a single bill in the present session 
of the 85th that has a chance of passing if 
it is against the will of the AFL and CIO. 

“Let’s look at the situation today inside 
the House Committee on Education and 
Labor. 

“A national ‘right-to-work’ law was pro- 
posed in the Committee almost four years 
ago, but lost by a three-to-one vote; to be 
exact, 18 to 6. Today it seems clear that 
two-thirds, viz., 20 out of 30 Members on 
the Education and Labor Committee would 
vote against a ‘right-to-work’ bill and for 
compulsory unionism. 

“Another proposal, long favored by busi- 
ness, the application of the principles of 
anti-trust law to the activities of organized 
labor was also proposed in 1954. It lost. 


* Statistics by courtesy of Association for In- 
dustrial Mobilization, Washington, D. C. 
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At the very least, twenty of the thirty 
Members would vote against this today. 


“In the Congress, we find that 216 Mem- 
bers of the House and 45 Senators voted a 
majority of the time last year in accord- 
ance with the recommendations of the 
Americans for Democratic Action, a front 
organization for most of the left-wing pres- 
sure groups, including labor. 


“That’s how much Congress has changed 
since 1947. In that year, the House passed 
the Taft-Hartley Act over the veto of 
President Truman by a vote of 331 to 83. 
Today 216 Members vote more than half 
the time with the leaders of organized 
labor. 

“Both the AFL-CIO and the ADA favor 
all socialistic proposals of all kinds. Sup- 
pose the issue is schoolroom construction 
assistance out of the Federal Treasury? 
The Congressmen elected by organized 
labor are right there for it. Foreign aid, 
public housing, public power, government 
lending and banking? Same answer! What- 
ever legislation is which adds to 
the power and authority of the Federal 
Government and reduces the property and 
freedom of the individual, even if it has 
destroyed states rights, they have sup- 
ported it. 

“To paraphrase, ‘the road to socialism 
is paved with the good intentions—and 
active fighting support—of the leaders of 
organized labor’. 


“Or, as was stated by Donald R. Rich- 
berg, in his latest study of union power 
entitled Labor Union Monopoly: 

labor’s economic monopoly and 
political power are preparing the way for 
communism far more effectively than the 
Communists themselves.’ 


passed 


“This is exactly as described by Garret 
Garrett as long ago as 1944 in ‘The Revo- 
lution Was’ (Caxton Printers, Ltd., Cald- 
well, Idaho). 

“What's being done about it? 

“Nothing! Nothing at all! 


“Businessmen in general think a job is 
being done, but by whom? My visitor 
didn’t know the simplest facts regarding the 
legislative situation. He was completely 
unaware of the progress that had been made 
by the labor leaders in taking over the 
Congress and the government. Nor was 
he aware that business hadn't even tried to 
meet the threat. 
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Labor, if it were not necessary for 

the existence, would be indispensa- 

ble for the happiness of man. 
—Samuel Johnson 


“Now there has to be a reason for such 
ignorance and failure by organized business. 


“And there is a reason. 


“The business organizations of this coun- 
try are simply not telling their members, 
and the public generally, the truth. Busi- 
ness is not really aware of its danger. 


“The average businessman is ‘milk fed’ 
by the representatives of business in Wash- 
ington, including the trade associations, the 
Washington offices of big corporations, and 
the Washington lawyers who have business 
These men who work for business 
in the Nation’s Capital must, I suppose, 
justify being in business themselves—but 
what a disservice they are rendering busi- 
ness by keeping their members and clients 
out of politics! 

“Whatever the reason, the Washington 
representatives of business have created 
the illusion that this Congress, or the next, 
will do something—or maybe the next 
President will—or somebody, other than 
themselves, will do something to solve their 
problems. 

“Even some of the best informed busi- 
nessmen in their own fields in this country 
still cling to this illusion—that this Con 
gress, as badly constituted as we know it 
to be, might be persuaded by means ot 
lobbying and Committee hearings, to do 
what it should. For example, a sound tax 
program is impossible; so is any reversal 
of out and out socialist measures at home; 
we can’t even reduce aid to out and out 
socialist governments abroad, etc., etc. 


clients. 


“Nothing could be further from being 
possible just now. 


“Business has failed to protect itself, and 
in its failure, has failed to protect the coun- 
try from the mad rush towards more and 
more socialism which we are now seeing 
in all our government policies. There is 
not one reversal in sight. 

“The average businessman must belong 
to literally dozens of different trade associa- 
tions, Chambers of Commerce, conservative 
organizations. Official government statistics 
tell us that there are 1,700 national trade 
associations, 600 regional groups, 2,000 state 
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Labour was the first price, the origi- 
nal purchase money that wos paid 
for all things. —Adam Smith 


associations; to this we must add 7,500 local 
associations, 5,000 chambers of commerce, 
10,000 luncheon and service clubs, and 300 
management organizations, all adding up to 
almost 30,000 different organizations. 


“That is impressive. With so many 
organizations, it would seem that the busi- 
nessman would at least be informed of some 
of the facts of our political life. It would 
seem that he should be so frightened or 
angry—or patriotic enough to have long 
since taken the necessary steps to protect 
his business and his family. 


“But he hasn’t. Like Rip Van Winkle 
he has been dead asleep for 20 years—all 
through the revolution. When he awakens, 
he'll find like Rip did a new sign over the 
door of the Inn he used to frequent. It 
will be the symbol of an entirely new gov- 
ernment that won the war he didn’t even 
know had been going on. Will it be the 
clasped hands of the AFL-CIO. over 
America? 

“The latest issue of the NAM News 
devotes a third of its space to the latest— 
the very latest—resolutions passed by the 
manufacturers’ Board of Directors in its 
very latest meeting at Boca Raton, Florida. 
Among other things, they propose that the 
Congress cut the Eisenhower budget by 
$4.5 billion dollars. Why, believe it or not, 
that sounds like the same resolution that 
they have been passing for years and years. 
The budget continues to increase. 

“The United States Chamber of Com- 
merce is now having a series of what it 
calls ‘Aircades’. Thousands and thousands 
of Businessmen all over the country will 
gather in local meetings to be told what 
they think, what they should resolve, and 
then—send a copy to Congress! Although 
I was told personally by the President of 
that great organization that ‘at least one 
reference’ would be made to the need for 
political action, the first Aircade circus in 
New York managed to avoid the dirty word 
‘politics’ altogether. 

“Yet without political action their reso- 
lutions will go the way nearly all such 
resolutions have gone for years. 


“If only a small portion of the money 
now being spent by and for these thousands 
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of business organizations could be spent 
precisely as the unions spend theirs, and 
if their personnel might be employed in 
down right political action to restore sound 
government, then we might begin to see 
a few rays of hope. Business organizations 
must stop looking for excuses to stay out 
of politics. Their legal counsels must stop 
telling them what they can’t do. They 
must tell them what they can do if they 
only wanted to. It is our only hope. Or- 
ganized labor is subject to exactly the same 
restrictions against political action as busi- 
ness organizations, yet look what they have 
done in building a mighty political machine 
within the last ten years. 


“Business is the only segment of our so- 
ciety—besides labor—that has adequate or- 
ganizations to do the job that must be 
done. If these organizations continue to 
rely on resolutions (as to what somebody 
else should do), ‘educational programs’, 
publicity, going ‘through the motions of 
lobbying, conventions, Washington repre- 
sentations of all sorts, letter-writing cam- 
paigns to the few remaining Members of 
Congress who agree with them, or to the 
many Members of Congress who never 
agree, we might as well resign ourselves 
to a continuance of life under a labor so- 
cialist government for a long time to come. 
It is here today. It is no longer just a 
threat. 

“We cannot rely on the political parties 
to stop labor’s political power. By their 
very nature, they must court that power. 
Right now labor can muster more votes 
on most critical issues than either political 
party. 

“What can be done? 


“Right now in each congressional district 
a half dozen political leaders in each party 
are deciding who shall run for Congress. 
An equal number of the leading business- 
men, if they really cared and represented 


business, could exert a strong influence 
on this selection and who gets elected. At 
present business is so uninformed that few 
businessmen know or care about the next 
Congress. As a result, candidates com- 
mitted to the labor socialist philosophy of 
government are being designated for nomi- 
nation. They will be elected to Congress 
to get special favors for the special groups 
who are organized to put them there. 
Oddly enough, these groups are small mi- 
nority groups, including labor itself. Ten 
percent of the vote organized is more than 
enough to hold the balance of power in 
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most districts and win the elections. The 
others vote along traditional lines for one 
party or the other. 


“Then after election, business, through 
its thousands of organizations will spend 
millions upon millions to present the validity 
of its ideas to Members of Congress al- 
ready pledged to be against them. Does 
this make sense? 

“For example, millions have been spent 
within recent months to promote a sound 
and crying necessity for revision of the tax 
laws. It’s a good program, but it will never 
pass this Congress. The horse is already 
stolen—the lock, the barn door, and the 
barn too, for that matter! 


“The business tax program was doomed 
before it started. Now the labor leaders 
will ride the crest of the wave for tax 
reduction and get it where they want it: 
in the income brackets, and the 
deadly progression in our tax 
system intensified and continued. 


lower 
Marxian 
will be 

“Our business organizational genius must 
be put to work. 


“The conservatives in Congress will not 
be satisfied any longer with programs of the 
mammoth trade associations, Chambers of 
Commerce and other business organizations 
designed to ‘impress upon their members 
the necessity for political action’—if, in 
fact, they even bother to throw us that 
bone! We are told to count upon ‘the 
individuals who represent the companies 
who are members’ for action. 


“This is to expect a miracle. 


“How are they supposed to function with- 
out an organization, without leadership, 
without funds? How can mere unorganized 
individuals get political results when their 
own organizations broadcast optimistic 
Washington reports, telling of all the lob- 
bying activities, the programs, the resolutions 
and meetings—the ‘educational campaigns’, 
and all the other ineffective claptrap by 
which most business organizations justify 
their continued existence in Washington? 


“For them to confess legislative and 
political impotence would weaken the in- 
tense competition for bigger and _ better 
memberships. Until they do confess their 
impotence these organizations in and of 
themselves constitute the biggest obstacle 
to effective political action. They hold out 
false promises of political improvements 
and better business conditions that keep 
businessmen from assuming the necessary 
burdens of defending themselves politically. 
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“If the businessmen of America, with 
their tens of thousands of organizations, 
won't see to it that men are elected com- 
mitted to restoring constitutional govern- 
ment, who else will? 

“No 


one! Until business organizations 


provide the leadership, the money, and the 
And they must do it, now.” 


manpower. 


A Labor View on Insurance 


A discussion of health insurance was 
presented by Jerome Pollack at a re- 
cent insurance meeting. He empha- 
sizes that the future of voluntary 
insurance will depend upon its per- 
formance. 

The subject “Health Insurance Today 
and Tomorrow—A Labor View” was ana- 
lyzed by Jerome Pollack, program consultant, 
Social Security Department, United Auto 
Workers, before the annual group luncheon 
ot the Health Insurance Association of 
America. A portion of his remarks follows: 

“Twenty years ago, health insurance in 
the United States was a minority movement, 
covering fewer than four million people. 
Many believed that only legislation could 
possibly bring adequate protection to enough 
people. At the suggestion of the President 
of the United States, a National Health 
Conterence was called, and for a time there- 
after the dominant issue was whether health 
insurance would proceed along legislative 
or voluntary lines. Labor supported th« 
legislative route. Only when such a pro- 
gram proved unavailing, did labor enter 
into a common-law attachment with volun- 
tary health insurance—without ceremony, 
and solely on the ground of availability 

“Voluntary health insurance since 
become a movement of undeniable import- 
ance to the health and economic security oi 
the American people. It is well known that 
about 70 percent of the entire population 
now has some insurance against the cost of 
health care. The earned premium has grown 
from less than $900 million ten years ago, 
to about $4% billion this year. Health in- 
surance is already in a class with 
enormous, widespread and long-established 


such 


industries as cigarettes, furniture, shoes and 
drugs. It has become the major vehicle for 
financing private hospital care; it is the 
principal means by which its subscribers 
pay tor surgery; and appears to be destined 
to cover in time the great majority of health 
care. 
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“The growth of voluntary health insur- 
ance is usually called ‘phenomenal’—which 
probably means that it took even its sup- 
porters by surprise. As voluntary health 
insurance grew, it Won an increasing measure 
of support on all sides, including labor. In 
fact, it couldn’t have grown as fast without 
such support. Even before any substantial 
employer contributions were in prospect, 
labor supported arrangements to purchase 
health insurance and occasionally had to 
insist on the right of payroll deductions to 
facilitate the purchase. Ten years ago, 
health insurance was established as a proper 
field for collective bargaining, setting off a 
wave of negotiations for health benefits that 
has not yet subsided. There is hardly a 
labor-management negotiation in which a 
health insurance plan is not brought up for 
improvement. By 1952, an important change 
could be seen in labor testimony before the 
President’s Commission on the Health Needs 
of the Nation. Labor spokesmen continued 
to support 1 governmental program but, for 
the first time, expressed equal concern over 
improvement of the existing plans. Volun- 
tary health insurance had won a de facto 
recognition. 


hat labor still has many reservations 
and criticisms about voluntary health in- 
surance is no secret. Labor will not relin- 


quish its right to criticize and to press for 


the social policies in which it believes. But 
labor also has very much at stake in the 
protection on which a majority of the people 
depend. In working to improve the existing 
plans it has strengthened voluntary health 
insurance and helped give it a favorable 
climate in which to grow. 


“If health insurance has grown so vigor- 
ously, why then do we hear so much con- 
tinuing criticism of fragmentary benefits, 
limited coverage and other failings? 


“In spite of what most people would 
concede to be substantial progress, the pro- 
tection is still very limited. Less than 
one-third of America’s total private health 
bill is covered. The insurance is largely 
confined to hospitalized illness, which, even 
if fully paid, would leave untouched about 
two-thirds of health care. We may respect 
the 70 percent enrollment as a great achieve- 
ment, but still speculate whether a legisla- 
tive program wouldn't have started with an 
even greater enrollment. We have reason 
to wonder whether the risk-sharing base 
may not have been made too narrow, keep- 
ing important segments of the population 
out of insurance or forcing them to accept 
reduced benefits. We know that the aged 
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have not shared very well in the spread of 
insurance. At times the cost for people ot 
advanced years is so high that we wonder 
whether it pays for them to buy insurance. 
Health insurance is still regarded too nar- 
rowly as an employee benefit and is too 
closely tied to employment. The insured is 
generally unable to build up the right to 
sustained protection at reasonable cost dur- 
ing layoffs and other interruptions of work. 
These are only the more conspicuous gaps; 
there are many others. ; 

“Health insurance has to satisfy three 
sets of criteria: those arising out of the 
health contingency, those arising out of its 
role as a social program and those arising 
out of the application of insurance methods. 
This accounts for the great difficulty in de- 
vising sound health insurance. 


“The ultimate future of health insurance 
is still too remote and unformed to be 
profitably discussed at this time, except for 
a few speculations. 


“There is no one inevitable pattern that 
health insurance must follow. There is 
nothing predestined which says that what- 
ever we do, the outcome will be the same. 
On the contrary, if there is a single pro- 
found observation, it is that what we do 
will determine the future course both of 
health insurance and of medical practice. 
It will determine whether insurance prin- 
ciples will be followed or abandoned. It 
will determine the extent and nature of 
governmental participation. 


“We have every reason to expect vastly 
improved protection. The alternative is too 
cynical and is not supported either by 
history or by the behavior of a dynamic 
and democratic society. 


“What will be the role of government? 
If the voluntary insurance fails to 
cover enough of the people, if it permits 
serious gaps that lead toward more govern- 
ment medicine, if it fails to provide good 
enough forms of protection then vol- 
untary health insurance will be vulnerable 
to the pressures that will inevitably arise in 
a democratic society. 


“Voluntary health insurance has won for 
itself all of the advantages and responsibili- 
ties of being in office. The issue now is how 
well does an existing form of insurance 
serve the needs of the American people. 
The answer is still largely asked of us. It 
is on this issue, on performance rather than 
preference, on evaluation rather than ideology, 
that the future of health insurance is likely 
to be decided.” 
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